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PERMANENT TENURE OF OFFICE FOR THE 
STATE JUDICIARY. 

Should the judges of our appellate tribu- 
nals be elected for life? This interesting 
question has been raised again for discussion 
by Justice David J. Brewer, of the United 
States Supreme Court, in his addresses at 
various bar associations this summer. At 
the meeting of the Colorado Bar Association, 
Justice Brewer said: 

‘*‘T understand you have in this state a 
proposition to enlarge your supreme court. 
I hope it means also a longer term of office. 
The more I see, the more firmly I am con- 
vineed of the value of a permanent tenure of 
office. Judges are but human. Put before 
any man possible political preferment and the 
temptation is dazzling; put before him sup- 
port to the end of his days and you will give 
him an independence that is, in the face of 
political competition, of inestimable value. 
Why should not one enter upon a judicial 
life to which he feels consecrated, with the 
assurance that there and there alone will 
come to him the rewards of a lifetime? And 
if it is only fair to the officer who gives him- 
self to the military or naval service of his 
country that the nation care for him even 
when his strength fails and in the weakness 
of age or disability he is only waiting ‘‘till 
the bugles of God shall sound recall,’’ com- 
forted by the feeling that his government will 
care for him to the last, why should it not 
also be fair that he who gives the best of his 
life to thé service of his country in useful 
judicial service, should be cared for by his 
country when his strength and health fail, 
even until the skeleton crier shall adjourn 
sine die his judicial term. All federal judges 
are in that position, and I cannot see why 
the state judiciary, consecrating themselves 
to similar service in the state, should not 
likewise be cared for. This is important, for 
to-day every man in the service of the state 
is brought face to face with the insidious 
temptations of wealth or political advance- 
ment and he should be assured of that which 
will give strength to maintain judicial integ- 
rity.”’ y 





While, as a general rule, we have little in 
sympathy with many of the grat- 
uitously offered at bar associations for the 
‘*reform’’ of the judiciary, we have for many 
years and after much careful comparison of 
the state and federal judiciary, seen the wis- 
dom of life tenure for the judiciary. The 
great object to be desired and attained in the 
judiciary is absolute freedom from political 
and other extrinsic influences. There is no 
serious fault to be found with the character 
of the individual judges, either on the state or 
federal bench, which, by the way,goes to prove 
that an elective judiciary is the equal of an 
appointive one. Place the federal judiciary 
in the domain of politics and there would be- 
come speedily apparent the same evils which 
sometimes appear in the state judiciary, and 
which it is the endeavor of the bar, es- 
pecially, toeradicate. The lawyer, who gen- 
erally knows more about practical politics 
than any other class in the community, knows 
also the power of the political ‘‘machine’’ 
which dictates the nomination of party candi- 
dates. He appreciates how difficult it is for 
a judge on the bench to oppose the wishes of 
the party managers or of those who have 
great influence in shaping political conven- 
tions. Some judges there are, indeed, who 
are strong enough to brave the opposing in- 
fluence of their own party leaders, but all are 
not, nor are expected to be. Our meaning is 
well illustrated by recent occurrences in Cole 
county, Missouri, where a prosecuting attor- 
ney, indicted by the grand jury for bribery in 
receiving money to nolle pros certain cases 
against political friends, threatened the trial 
judge, a most estimable jurist, who presented 
the matter to the jury, with the loss of the 
Cole county delegation in his candidacy for 
renomination. When such threats can not 
onlv be uttered, but carried into execution, 
it is time to make a change or else ,be pre- 
pared to see our judiciary gradually become 
the tools of politicians, blown about by every 
wave of political doctrine. 

The life tenure offers an attractive induce- 
ment to a man of ability to seek judicial pre- 
ferment. He chooses it as he would any 
great lifework into which he might enter, and 
its permanency offiers him opportunity to 
perfect himself as a jurist without being con- 
stantly confronted by that dreadful appari- 
tion that must come sometimes to even the 
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_most of able judges, of the possibility of 
being turned out of office after the years of 
greatest opportunity are past, and compelled 
again to seek his living at the bar as a brief- 
less barrister, with sometimes also not even 
the same opportunities which come to his 
younger and more active competitors. 








NOTES OF IMPORTANT DECISIONS. 


CONTEMPT — “‘SCANDALIZING THE COURT” AS 
A CONTEMPT INDEPENDENT OF A SUIT PENDING. 
—Quite a radical ruling and extension of the rule 
regarding constructive contempts was announced 
by the Missouri supreme court in the recent and 
celebrated case of State v. Shepherd, 768. W. 
Rep. 79. Generally, the court held the law to 
be that contempts relating to a pending cause 
may either consist in abusing parties concerned 
in cases pending in court, or in prejudicing man- 
kind against per-ons before the capse is heard, 
while contempts consisting of scandalizing the 
court itself need not relate to a pending suit. 
Specifically, the court held that a newspaper 
publisher who published an article attacking the 
supreme court, and averring that “it has re- 
versed and stultified itself in this case (a personal 
injury action against a railroad company) until no 
sane man van have any other opinion but that the 
judges * * * have been bought in the inter- 
est uf the railroad,’’ and that ‘‘the supreme court 
has, at the whipcrack of” the railroad, ‘sold its 
soul to the corporations,’’ and designating the 
court as a‘*venal court,’’ is guilty of criminal 
contempt, because he scandalizes the court itself. 

In explanation of the principle by which the 
offense of scandalum magnatum is made to consti- 
tute a contempt of court, Marshall, J., speaking 
for the court, said: ‘*The defendant has grossly, 
indecently, and cruelly vilified and scandalized 
every department of the government under which 
he lives, and which affords him protection for 
his life, liberty, and property, and, when chal- 
lenged to make his words good, he consummates 
his offending by failing absolutely to produce 
one word of testimony to show that he told the 
truth, and, instead of making the ‘amende hon- 
orable,’ by withdrawing the charges and apolo- 
gizing like a man, he seeks to escape punishment 
by challenging the jurisdiction of this court to 
protect itself from insult and to maintain the 
respect and dignity with which the people have 
invested it, denies that the facts charged are 
sufficient to constitute a contempt, and raises 
other technical and constitutional questions. As 
above stated, this isthe first case of this kind 
that has come before this court. I1t is not, how- 
ever, the first time that highly improper articles 
have been published concerning this court and 
other courts in this state, but it is the first case 
.wherein the character and heinousness of the 
charges has made it absolutely imperative upon 
this court to take cognizance of them. It is by 





no means, however, the first case of its kind that 
has arisen. The books are full of cases, both 
English and American, where other colirts have 
been similarly scandalized, and have punished 
the vilifiers as for a contempt of court. in Eng- 
land it has been exercised when the contempt 
consisted of scandalizing the sovereign or his 
ministers, the lawmaking power, or the courts. 
In the American colonies the same rule obtained, 
and was exercised quite frequently. Since the 
Revolution, and the adoption of the Constitution 
of the United States, and the establishment of 
this government of the peuple, by the people, 
and for the people, the English rule has been 
modified so far as the executive department and 
the ministers of state are concerned, and in some 
degree so far as the legislative department is 
concerned, but has been almost universally pre- 
served so far as the judicial department is con- 
cerned.” 

We doubt the accuracy of the statement of the 
court that the American people, within the 
meaning of their constitution or in any other 
manner, have made any exception to the absolute 
disfavor in which the offense of scandalum mag- 
natum is held. During the administration of 
the elder Adams a sedition law was enacted, 
making it an offense to libel the government, 
the congress, or the president of the United 
States, and four cases were prosecuted under it. 
But its constitutionality was always disputed 
by a large part of the citizens, and its im- 
policy was beyond question. That the ju- 
diciary is entitled to any more consideration 
in respect to the offense of scandalum magnatum 
than the executive or legislative departments has 
nothing in reason or logic to support it. The 
truth of the business is that the offense smacks 
too much of monarchical tyranny to find a place 
among institutions such as ours and, for that rea- 
son, it is not surprising that the court was unable 
to cite many American authorities. 

The court, in this case, however, buttresses its 
opinion by a statement of the ancient English 
rule. The court said: ‘‘Lord Chancellor Hard- 
wicke, in the case against the printer of the 
St. James Evening Post, 2 Atkyns’ Rep. loc. 
cit. 471, defines contempt of court as follows: 
‘There are three different sorts of contempt. (ne 
kind of contempt is scandalizing the cour! itself. 
There may likewise be a contempt of this court in 
abusing parties who are concerned in cases here. 
There may be also a contempt of this court in 
prejudicing mankind against persons before the 
cause is heard. There cannot be anything of 
greater consequence than to keep the streams of 
justice clear and pure, that parties may proceed 
with safety both to themselves and their charac- 
ters.’ It will be observed that the first kind of 
contempt spoken of, to-wit, scandalizing the court 
itself, is a matter wherein the state, the people, 
and the court are vitally interested. It is, there- 
fore, a public matter, and hence is a criminal 
contempt. The other two kinds of contempt 
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spoken of are such as directly affect a party liti- 
gant, and at the same time affect the public gen- 
erally only in so far as it is of importance ‘to 
keep the streams of justice clear and pure.’ 
Blackstone also makes the same distinction, and 
defines contempts, inter alia, to consist in 
‘speaking or writing contemptuously of the 
court or judges, acting in their offivial capacity.’ 
4 Black. Com. p. 285. This distinction has been 
overlooked in some of the adjudicated cases, and 
hence the error they have fallen into of saying 
that the contempt must relate to a cause that is 
still pending, and if the cause is disposed of, that 
will be no contempt which would have beena 
contempt if it had occurred while the cause was 
pending. The theory of such cases is that the 
act had a tendency to injuriously affect the rights 
ofa party litigant in a pending litigation, or had 
a tendency to embarrass, although it might not 
actually influence the court in the determination 
of a pending cause. It must be obvious to the 
discriminating mind that such cases fall properly 
under the second or third classes pointed out by 
Lord Hardwicke, supra, but that they do not 
cover the whole field, for there is still the first 
kind of a contempt, to-wit, scandalizing the court 
itself, in which the public is primarily interested, 
and as to which theinjury is just as great whether 
it referred to a particular pending case, or only 
to the court as an instrumentality of government.” 

In support of what nay be said to be the an- 
cient English rule, the court cited the case of 
Ex parte Turner, 3 Mont., D. & De G. 523, where 
a solicitor for the defeated party, after the case 
was over, published a pamphlet in which he pro- 
nounced the judgment ‘‘an elaborate production, 
wholly beside the merits of the case,” and em- 
ployed other flippant and contumacious observa- 
tions. He was held guilty of contempt. In addi- 
tion the court cites the following cases: In re 
Charlton, 2 Mylne & Craig, 316; Rex v. Harri- 
son, 3 St. Tr. 1375; Reg. v. Skipwith, 12 Cox. Cr. 
Cas. 371; Rex v. Almon, 8 St. Tr. 53. 

The only American authority tending to estab- 
lish the rule announced by the court in this case 
is the doctrine of the court in the case of Jn re 
Chadwick, 109 Mich. 588, 67 N. W. Rep. 1071. 
The particular point decided in thatcase was that 
a case in which a motion for a rehearing has been 
made is a case pending and therefore, any criti- 
cism of the court in regard to such case would be 
a constructive contempt. But, in its opinion the 
court goes outside of the facts to assert its opin- 
ion that power of the court was not limited to 
cases pending in court. The overwhelming 
weight of modern American authority is opposed 
to the position thus taken. State v. Kaiser, 20 
Oreg. 50, 23 Pac. Rep. 964, 8 L.'R. A. 584; In re 
Thannon, 11 Mont. 67, 27 Pac. Rep. 352; State v. 
Anderson, 40 Iowa, 207; Neel v. State, 9 Ark. 259, 
5vu. Am. Dec. 209. 

In view of this decision it may be well to em- 
phasize the opinion which we expressed of this 
dictum in the case of In re Chadwick,' 57 Cent: 





L. J. 103, If, as we have said, the dictum tm that 
case was an “unprecedented and revolation- 
ary extension of the court's jurisdiction,” how 
much more so is it in a case which actually de- 
cides that point and attempts to sustain it by ar- 
gument and the citation of ancient authority, The 
individual members of the court should have no 
greater rights in cases of libel than the governor 
or other officers of the state government in mat-~ 
ters of libel. No halo of twmunity from 

criticism should surround the heads of the state's 
judiciary while other servants of the people, 
equally as honorable, must stand forth In the 
broad light of day open to attacks of adverse 
criticism and searching investigation on the part 
of the press and the people, The judiciary are 
but men, and therefore are as open to corrupting 
influences as those in contro! of any other of the 
co-ordinate branches of government, and iike 
them, need the deterring influence of free public 
criticism. Like them, also, they should have 
their individual actions for libel. Oertainly, no 
greater right to shut off adverse criticiem can be 
given to them without throwing wide open the 
door to the corruption of the judiciary. The 
argument that it is the court and not the mem- 
bers thereof that has been libeled is purely 
metaphysical and does not rest on the facta, 
Every contempt of this kind that is ever com- 
mitted is not against the court as a court, but 
against the court as then constituted; in other 
words, against the particular members of the 
court. Noone but an avowed anarchist would 
denounce the court as an Institution. A good 
judge will make the court highly respected, while 
a Jeffreys will bring it into contempt, but in both 
cases, in reality, it is the judge himself who is 
either respected or held in contempt. Any criti- 
cism not in regard to a case pending, therefore, 
alleged to constitute a contempt, must, in nearly 
every instance, constitute merely a libel on the 
judge or judges composing the court, for which, 
like other citizens, they should have their right 
of action, but no greater rights.” 











VERBAL ALTERATIONS OF WRITTEN 
CONTRACTS IN MATERIAL PARTS. 


There are few subjects in the books which 
have occupied a larger share of attention 
than that of the alteration of contracts. 
Questions emanating out of the rights and 
liabilities of suretyship, where the alteration 
of a contract is involved, are many and di- 
versified. While the general rules pertain- 
ing to material changes in writings obligatory 
have been, with slight variations, hewed out 
by the courts along certain well-established 
lines, yet many refined and perplexing ques- 
tions are presented when the alleged altera- 
tion amounts to a verbal or parol alteration 
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only. Sureties are favorites of the law. 
Their liabilities are not to be extended by 
implication beyond the strict terms of their 
contracts; and it is not sufficient to bind 
them that they sustain no injury, or that they 
may have been benefited by the alteration. 
And erasure, interlineation and forgery are 
not absolutely essential to create a material 
alteration of a contract; but a subsequent 
parol agreement or departure from the pur- 
pose of the written instrument may be suffi- 
cient to constitute a material alteration. and 
a surety may predicate his release on the 
same. f 

Where the party secured does some act 
which changes the position of the surety to 
the latter’s positive injury or prejudice, the 
surety may be discharged from liability.! If 
the duties which the principal is to perform 
are varied by agreement between, the princi- 
pal and obligee, after the surety for the con- 
duct of the principal has become bound, the 
surety will generally be discharged.? So, 
where the terms of the contract guaranteed 
have been changed, or the contract as finally 
made is not the one upon which the surety 
agreed to be bound, he will be released.* 

Verbal alterations and parol departures 
from the original scope of a contract are fre- 
quently involved in cases of building con- 
tracts, where the construction of a building 
according to certain plans and specifications, 
within a limited time, is guaranteed by bond. 
Building contracts, by their very nature, 
afford many opportunities to deviate from 
the plans and specifications which are ordi- 
narily incorporated in the contracts or at- 
tached thereto as exhibits. If A, as con- 
tractor, enters into a written agreement to 
build a one-story frame dwelling for B, and 
guarantees the proper construction thereof, 
by bond executed by C, and, during the 
progress of the work, A and B, without the 
consent of C, agree to encase the structure 
in stone, or add another story thereto, at 
additional cost, thereby increasing the extent 
of the transaction, and perhaps encroaching 


1 Smith v. Molleson (N. Y.), 42 N. E. Rep. 669, 670; 
Phelps v. Boreland (N. Y.), 9 N. E. Rep. 307; Lynch 
v. Reynolds, 16 John. 40; Brown v. Brown, 4 Wend. 
360; Navigation Co. v. Roit, 6 C. B. (N. S.) 5650; 
Warre v. Calvert, 7 Adol. & E. 143. 

2 Gass v. Stinson, 2 Sumner, 453; Brandt on Sure- 
tyship and Guaranty, sec. 342. 

3 Page v. Krekey, 137 N. Y. 307, 338 N. E. Rep. 811. 





upon the time in which A has to complete the 
building, it would be manifestly unjust to 
hold the surety to his bond in the event B is 
derelict of his contractual obligations, or em- 
ploys defective material, envasing the struc- 
ture in stone. 

It is not every deviation from the contract, 
or slight change, or unimportant alteration or 
addition in the construction of the building 
that creates a material verbal alteration. It 
is apparent, however, that if an actual altera- 
tion by hand or pen of the writing itself were 
required in every case, sureties on building 
contracts might be subjected to the most dis- 
astrous disregard of their rights and the ex- 
tent of their liabilities eularged and extended 
by verbal understandings between the princi- 
pals until the rules of law, which the courts 
have so jealously preserved for the protection 
of sureties, would be effectually deprived of 
their force and application. Where the writ- 
ing itself is alleged to have been altered, a 
material alteration must be shown; and, like- 
wise, where a surety seeks his discharge by 
reason of verbal alterations, he must show 
something more than mere technical varia- 
tions from the general purpose of the con- 
tract. He must establish alterations or 
changes of some consequence or magnitude 
based upon sufficient considerations.‘ If A 
agrees to erect a structure for B, and C ex- 
ecutes a bond to secure the same, and sub- 
sequently A agrees to add another story to 
the structure for an additional designated 
consideration to be paid or granted by B, 
and, in order to do so, the time for complet- 
ing the house is extended to a definite pe- 
riod, all without the surety’s knowledge or 
consent, the latter undoubtedly would be 
discharged from liability, whether the change 
was evidenced solely by parol agreement, 
written memorandum or a subsequent writ- 
ten contract between A and B.° 

If the building contract, however, provides 
for changes in the construction, authorizing 
the contractor or architect to make them, the 
same may be made without working the re- 
lease of the surety who is said, in such cases, 
to have consented in advance to the changes 


4 Foster v. Gaston, 123 Ind. 96, 104; Mayhew v. 
Boyd, 5 Md. 102; Brandt on Suretyship and Guar- 
anty, secs. 330, 338, 341 and 345. 

5 Judah v. Zimmerman, 22 Ind. 388, 392, 393; Grant 
v. Smith, 46 N. Y. 98. 
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made.* And the cases upholding this doc- 
trine, by logical implication, warrant the 
deduction that if the construction contract 
doés not permit changes and alterations, then 
the surety is entitled to his discharge if ma- 
terial variations are made in the erection of 
the building; and even in those cases where 
changes are provided for in the contract, the 
changes must be reasonable and not be such 
as to utterly disregard the general style, 
extent or purpose of the original undertak- 
ing.7 But it would seem from the language 
used in the case of Smith v. Molleson,® 
that the construction contract, if it contains 
anything on the subject of changes,. should 
be construed, in doubtful cases, to permit 
alterations and departures from the plans. 
It may safely be recognized as an established 
rule, however, that when the changes are so 
enormous or numerous as to subvert or divert 
the very scope, style and object of the build- 
ing contract, they will be considered as ma- 
terial changes, notwithstanding a provision 
in the contract permitting desired or neces- 
sary changes.* The right to alter or make 
additions might be abused, and, unless the 
contract clearly and unequivocally warrants 
the changes made, the surety is not bound. 
A contrary rule would be a dangerous doc- 
trine. 

In the case of Western Building Assn. 
v. Fitzmaurice,!® the contract provided for 
the making of such changes as might be found 
necessary. The changes made were tearing 
down door frames after they had been placed 
according to the plans and specifications and 
substituting others of different form and 
greater cost, which changes were not neces- 
sary to complete the house, but solely to 
gratify the taste of the owner. 
said: ‘‘The only other ground upon which 
it is assumed that the sureties were dis- 


6 Smith v. Molleson, 42 N. E. Rep. 669; Higgins ¢. 
Quigley, 23 Ind. App. 348; Western Building Assn. 
v. Fitzmaurice, 9 Cent. L. J. 169, 178; Dorsey v. Me- 
Gee, 46 N. W. Rep. 1018, 1020; Hayden v. Cook, 52 N. 
W. Rep. 165, 167; McLennan y. Wellington, 48 Kan. 
756, 30 Pac. Rep. 183; American Surety Co. v. Lauber, 
22 Ind. App. 326; Young v. Young’ 21 Ind. App. 509. 

7 Higgins v. Quigley, 23 Ind. App. 348; Smith v. 
Molleson, 42 N. E. Rep. 669; Western Building Assn. 
v. Fitzmaurice, 9 Cent. L. J. 169, 173. 

842 N. E. Rep. 669, 670. 

® Western Building Assn. v. Fitzmaurice, 9 Cent. 
L. J. 169, 173. 

109 Cent. L. J. 169, 178, 
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charged is that relating to the changes in the 
work asit progressed. The mere fact that 
there were departures from the original plans 
and specifications could not operate such a dis- 
charge; because changes, under the direction 
of the architect, were expressly provided for 
in the contract. * * * The morerational 
construction is, that such alterations might 
be made as should be found ‘necessary,’ by 
the architect ; but whether necessary for the 
completion of the work, for the greater com- 
fort of the future occupants, or for the 
gratifying of the personal tastes of the owner, 
was a matter of no concern to any one but 
the architect himself. Of course, it is not to 
be supposed that the architect would be per- 
mitted to abuse that discretion by subverting 
the whole general plan of the structures, and 
introducing a new style of building which was 
never contemplated by the contractors. His 
change, if any, should be in keeping with the 
general style, extent, or purpose of the 
original undertaking.’’ 

In Consaul v. Sheldon,'! involving a build- 
ing contract, the supreme court of Nebraska 
said: ‘*A number of changes and altera- 
tions were made in the buildings, which in- 
creased the cost thereof, after the letting of 
the contract and the signing of the bonds. 
But such changes and alterations did not 
have the effect to release and discharge the 
sureties, for the reason the contracts ex- 
pressly provided that the owner might make 
alterations in the plans of the building and 
that the making of the same should not re- 
lease the sureties. * * * Wemust not 
be understood as claiming that the owner had 
the right to make such changes as he saw 
proper, regardless of cost and the character 
and extent of such alterations. The changes 
and additions must be reasonable and not 
materially increase the cost of the buildings 
beyond the original contract price.’’ In the 
case just quoted from, the contract permitted 
actual alterations in the written plans and 
specifi:ations themselves, and yet the owner 
was held within a reasonable compags, and 
an inhibition placed upon his materially in- 
creasing the costs of the buildings or chang- 
ing their character out of proportion with that 
contemplated by the original contract; a 
fortiori, the owner should be held within a 


11 62 N, W. Rep. (Neb,) 1104,[1107, 
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reasonable compass when the contract per- 
mits desired or necessary changes in the con- 
struction of the building, irrespective of any 
interlineations or erasures in the plans and 
specifications. 

In McLennan v. Wellington,!? it appeared 
that the changes in the construction com- 
plained of were no more ‘‘than are liable to 
occur in the construction of a building of the 
size and dimensions described in the plans ;”’ 
it further appeared that the contract pro- 
vided for changes, and the court held that the 
changes and additions made were within 
the purview of the contract. And so in 
the case of Moore v. Fountain,'® the 
supreme court of Mississippi held ‘‘that 
where the building contract provided that the 
parties might make such alterations in the 
plans as they might deem proper, the same 
to be ‘agreed upon in writing’ before exe- 
cuted, the sureties upon the bond of the con- 
tractor for the construction of the building 
will not be released because they were not 
parties to such agreement in writing.’’ 

In the case of Page v. Krekey,'* before 
the court of appeals of New York, it was held 
that where a guaranty provided for the 
delivery of goods by the principals at a cer- 
tain place, and the contracts between the 
principals provided for the delivery of such 
goods at a different place, the guarantor was 
thereby released. The contract in that case 
gave no discretion to the principals as to the 
place of delivery. An exhaustive case on the 
subject of building contracts, and one 
abundant with authorities, their application 
and distinctions, is Higgins v. Quigley,!* in 
which the contract provided ‘‘that any neces- 
sary or desired changes may be made in the 
plans and specifications for said building dur- 
ing the progress of the work thereon without 
in any manner affecting the validity of the 
contract.’’ And in the light of that pro- 
vision, the supreme court of Indiana held that 
the substitution of frame for brick, and 
weather-boarding for shingling in construct- 
ing certain portions of a dwelling, such 
changes being made without the knowledge 
or consent of the sureties, did not constitute 
material alterations and the sureties were 


12 30 Pac. Rep. 183. 

13 8 So. Rep. ( Miss.) 509. 
14 33 N. E. Rep. 311. 

16 23 Ind. App. 348. 





bound; that the changes made amounted to 
such as were stipulated for in the contract 
under the head of ‘‘desired or necessary 
changes.’’ And of like import are the cases 
cited under this note.!® 

Where there is no provision in the building 
contract which warrants, authorizes, or by 
reasonable construction contemplates changes 
or variations, the principals are generally 
held to the strict terms of the contract. 
Grant v. Smith,'’ is a leading case on this 
phase of the subject under discussion. In 
that case, the contract did not contain any 
provision for desired or necessary changes, 
without the surety’s knowledge or consent; 
and it provided for the placing of one engine 
of twelve-inch bore and twenty-inch stroke in 
the building in question ; but, instead, an en- 
gine with three boilers, of greater capacity 
and bore, and for an additional price, was 
substituted, and it was held that the surety 
was entitled to his discharge from liability. 
The same doctrine was applied in United 
States v. Corwine,!® where a number of per- 
sons entered into a contract with the United 
States to construct a ship canal twenty feet 
deep, and to maintain it at that depth fora 
number of years after the work had been ac- 
cepted by the government. The canal was 
finished to a depth of eighteen feet only, in- 
stead of twenty, and in that condition was 
accepted by the government. Subsequently 
the ‘contractors failed to maintain the 
canal at the depth stipulated for, and suit 
was instituted involving the sureties who in- 
demnified the proper construction and main- 
tenance of the canal, as aforesaid. The 
court held that the sureties were not liable, 
because the construction contract had been 
materially changed by constructing the canal 
at eighteen feet in depth, instead of twenty, 
and being accepted by the government in 
that condition without the knowledge or con- 
sent of the sureties. This is a strong case 
and carries prestige with it, in that it eman- 
ates from a federal court. 

Likewise, in the case of Warden v. Ryan,!® 
the defendant was a surety on a construction 


16 Young v. Young, 21 Ind. App. 509; American 
Surety Company v. Lauber, 22 Ind. App. 326; Smith 
v. Molleson, 42 N. E. Rep. 669. 

17 46N. Y. 93. 

18 1 Bond (U. S.), 339. 

19 37 Mo. App. 466. 
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contract, and without the surety’s knowledge 
or consent, the principal parties altered the 
contract by adding to the consideration to be 
paid in the erection of the building, and the 
court held that the surety was not bound. 
The fact that written contracts may 
be materially altered by verbal departures 
therefrom is not denied by the courts or 
text-writers, but the majority of the decisions 
on the subject, as well as the treatises of the 
best authors, encumber the application of the 
rule with limitations peculiar to each case or 
state of facts until it is difficult, indeed, to 
hew out a fixed principle to be used as a cri- 
terion in every case. But the doctrine that 
written contracts may be altered verbally is 
founded in reason and justice. When the 
underlying requisites to constitute a binding 
contract are considered, it is apparent that a 
written contract may be altered and departed 
from as effectually by verbal agreement as 
by actual interlineation or erasure. A con- 
tract is an agreement and promise enforce- 
able by law. In every express contract the 
minds of the contracting parties must come 
to and consent to the same stipulations and 
conditions. There must be a meeting of the 
minds. Such a contract rests primarily in 
mental processes, which are invisible and in- 
tangible. If the terms of the contract be 
put in writing and signed by the parties, the 
instrument of writing strictly and accurately 
speaking is not the contract, but evidence of 
the contract. It is the deed or act of the 
parties which, by consent, is made the means 
by which the contract may be established 
or proved. Inthe earlier conditions of so- 
ciety, the importance of preserving the evi- 
dence of the contract was much greater than 
in more recent times. Custom required that 
the consummation of some kinds of contracts 
be attended with great solemnity and formal- 
ity. The purpose was to prove and perpet- 
uate the evidence of the contract.?° In the 
execution of certain written instruments, the 
formal requirements became of as much im- 
portance as the contract itself, and if the 
form was omitted the evidence or means of 
establishing the contract failed; and in an 
action to enforce the contract, the action 
failed with the evidence. Thus, the evidence 
of the contract soon became denominated the 


20 Holmes Com. Law, pp. 261, 272. 





contract itself, and this fiction is now firmly 
imbedded in the whole body of the law. It 
follows, then, that the minds having met, and 
the terms of the agreement having been de- 
termined upon, and thereafter reduced to 
writing, the principals might meet again and 
agree upon a departure from the written in- 
strument, without altering the latter by pen 
or erasure, and disregard or divert the very 
purposes of the original agreement; and un- 
der such circumstances a surety whose con- 
tract is said to be strictissimi juris could be 
as effectually burdened with new and differ- 
ent liabilities, or the extent of his liability en- 
larged or changed in character, as if the 
principals at the second meeting had evi- 
denced the result of their subsequent agree- 
ment by writing the same into the original 
contract. Of course, every case must be de- 
termined upon its own peculiarities and facts ; 
but it certainly would be a dangerous doe- 
trine, and one devoid of justice and equity, 
to hold that sureties could be held to their 
contracts, unless the alterations complained 
of were made by erasure or pen. The change 
may be made by mental process and carried 
out by conduct; and this doctrine is recog- 
nized by the courts and has acquired a firm 
foothold in our jurisprudence. 
Wa tter J. Lorz. 








PRIZE FIGHTING—EQUAL DIVISION OF RE- 
WARD —USE OF GLOVES— POWER 
TO ENJOIN. 


COMMONWEALTH, v.. MCGOVERN. 











Court of Appeals of Kentucky, June 20, 1903. 

1. The fact that the reward is to be equally divided 
between the combatants in a prize fight does not 
legalize the transaction. 

2. The use of gloves by combatants in a prize fight 
will not make the contest any less a violation of the 
statute. 

8. Ky. St. 1899, § 1289, which provides that it shall 
be the duty of ‘‘all judges of courts * * * on be- 
inginformed * * * that such a fight (prize fight) 
is about to take place * * * to suppress and pre- 
vent the same, and * * * in order to suppress or 
prevent the same they shall exercise all the powers 
vested in them for the prevention of crimes,” author- 
izes a court of equity, in a suit by the commonwealth, 
to enjoin one from permitting the holding of a prize 
fight on his premises, on the ground that such a use 
of his property will constitute a public nuisance, 
though it cannot grant an injunction against the prin- 
cipals in the contemplated prize fight, nor those con- 
nected with them as managers, trainers, etc., because 
the process of the criminal courts is adequate to pre- 
vent the fight by the arrest and prosecution of the 
parties concerned. 

Paynter, Barker and Nunn, J. J., dissenting. 
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SETTLE, J.: This equitable action was insti- 
tuted in the Jefferson circuit court, common 
pleas division, by the ap»ellant, the common- 
wealth of Kentucky, on relation of the Attorney 
General, against the appellees, Terry McGovern 
and others, to prevent the holding ofa prize fight 
advertised to take place on the 22d day of Sep- 
tember, 1902, in the Auditorium, a large theater 
situated in the city of Louisville. Terry Mc- 
Govern and Young Corbett were to be the com- 
batants, and their managers and the owner of 
the Auditorium were made parties to the action. 

It is averred in the petition, in substance, that 
the prize fight was to be given under the au- 
spices of the Southern Athletic Club of which the 
appellee Robert Gray is the sole stockholder and 
manager; that the Auditorium has a seating 
capacity of 4,000, and that the prices of tickets 
for admission into that building to wiiness the 
prize fight vary from $5 to $20 a seat; that the 
tight was to take place according to the Marquis 
of Queensbury rules, and the fighters were to 
receive $10,000 between them. It is further 
averred that the prize fight, ifallowed to take 
place, would bri: g to the city of Louisville a 
great number of sporting men, disorderly per- 
sons, and criminals, and that the persons so 
drawn to the city would constitute a lawless, 
turbulent, and dangerous assembly of many 
thousands of people, and would produce breaches 
of the peace and other violations of the law, 
which would have a demoralizing effect upon the 
good order and well-being of the community, and 
produce a public nuisance. It is also averred 
that a criminal prosecution of the principals and 
others connected with them would not prevent 
the great injury that would be done to the people 
of the state by holding the prize tight within its 
bounds, and, finally, that the commonwealth has 
no adequate remedy at law for the injury which 
would result to the “public welfare, if the prize 
fight were allowed to be held. Answer was filed 
by the appellees, traversing the allegations of the 
petition. 

Thereafter, upon the pleadings and proof, in 
the form of affidavits and depositions, the judge 
of the court in which the action was then pend- 
ing issued a temporary restraining order against 
appellees, and upon the day following its issual a 
motion was made by the appellees before one of 
the judges of this court to dissolve the restraining 
order, and that judge and five of his associates, 
members of this court whom he called in consul- 
tation, rendered the following opinion: 

“This motion was made before the chief jus- 
tice, who by consent of the applicants transferred 
the hearing of the motion to Judge White, who 
invited the whole court, except Judge Paynter 
(absent), to hear the application with him. The 
majority of the court who heard the application 
to dissolve the injunction of Judge Field are of 
the opinion that the contest which has been 
enjoined is a prize fight, and that it is not mate- 
rial whether the victor in the contest is to receive 





more of the reward offered than the vanquished. 
The court is divided equally upon the question of 
whether the chancellor has preventive power un- 
der the Kentucky statutes to restrain the holding 
of such contest; Chief Justice Guffy and Judges 
White and Burnam holding in the negative, and 
Judges Du Re'le, Hobson and O*Rear holding the 
affirmative. The motion to dissolve is therefore 
denied.” 

After the foregoing action by this court, the 
case was submitted upon the pleadings and proof 
to the judge of the chancery division No. 2, Jef- 
ferson circuit court, for trial, who rendered judg- 
ment dismissing the petition. Appellant com- 
plains of that judgment, and has brought the 
case by appeal to this court for review. 

No one can doubt that the contest between ap- 
pellees McGovern and Corbett, if it had taken 
place as advertised, would have been a fight. In- 
deed, it is clear from the evidence furnished by 
the record that the fight between these men was 
to be one of unusual endurance and extreme 
brutality, a very feast of blood, to be enjoyed to 
the full by the thousands who were expected to 
witness it. From the mass of testimony in regard 
to the bloody character of such contests found in 
the record we have but to mention the following: 

Lambertson, the sporting editor of a Cincinnati 
newspaper, in describing a fight of this kind 
which he witnessed at the Auditorium, said it 
appeared to him the men were “hitting each 
other just as hard as they could,” 

Harris, the manager of McGovern, in speaking 
of his manner of fighting, says: ‘*There is ‘no 
make-believe’ about it; that, when he goes into 
a contest of this kind, he ‘goes in to win;’ that he 
strikes ‘just as hard as he ean;’ and that this is 
the way with every such contest, unless it is a 
‘fake.’*’ 

Gearhart, a professor of boxing in the city of 
Louisville, testified that he had seen a great many 
contests under the Marquis of Queensbury rules, 
and that they are brutal; and, upon being asked 
if it was customary for the contestants to try to 
knock each other outin such contests, he said: 
“The contestants do generally, if they are fight- 
ing under the Marquis of Queensbury rules, en- 
deavor to knock each other out, because, if they 
succeed in doing that (that is, in knocking their 
opponent down, so that he is unable to get on his 
feet in ten seconds), in that way they will get the 
decision. Hence, they always endeavor to do 
that, if they are ‘fighting on the square,’ in sport- 
ing parlance.’’ Upon being further asked if the 
sports would regard it a square contest if the op- 
ponents did not use their best endeavor to knock 
each other out, he answered: ‘‘No, that would 
be considered a ‘fake.’ ” 

A physician, Dr. Gossett, testified to having 
professionally attended a man named Handler, 
after his fight with Bill Harrahan at the Auditor- 
ium in November, 1901, and of his condition 
said: ‘*His upper lip was cut in two places—one 
side clear through to the teeth, completely sev- 
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ered and the other side was nearly through. His 
upper lip was swollen about three or four its 
normal thickness, and one eye completely closed 
and swollen very much. Both lids were swollen 
about an inch in thickness, due to the extravasa- 
tion of blood. He could not open one of his eyes. 
‘The other was very nearly as bad. He had a cut 
over one eye, about an inch and a half in length, 
in which we had to take three or four sutures. 
We took six or eight sutures in his lip. His face 
was very much bruised; looked like a piece of 
raw beef. Blood was oozing from different parts 
of it. * * * When I first saw him, the feeling 
I had was of sickening disgust.” 

Another witness, Mr. Lewis Humphrey, testi- 
fied that he saw the fight between Ryan and 
West for the championship of the middle-weights 
of the United States, which occurred in the Andi- 
torium in the city of Louisville on March 4, 1901. 
They fought with five-ounce gloves and under 
the Marquis of Queensbury rules. The fight was 
under the auspices of the Southern Athletic Club, 
of which the appellee, Robert C. Gray, was then, 
as now, the manager, and some of the city police 
were present. The fight is thus graphically de- 
scribed by the witness: ‘‘I saw this fight from 
beginning to end, being very close up to the ring, 
where I could very distinctly see both contestants 
during the whole fight. They were dressed in 
the manner which is universally customary with 
prize fighters, being stripped to the waist. They 
started into the fightin the usual manner, by 
shaking hands in the center of the ring, and then 
began to fight each other with their fists, using 
and manifestly exerting all of their physical 
strength in the blows delivered against each 
other. It was an extremely vicious fight, and 
the physicial punishment of each of the contest- 
ants was very great. West was the greatest suf- 
ferer. His nose was split early in the fight, so it 
hung in two portions. Midway in the contest he 
was so covered with blood that above the waist 
it was difficult to see the white skin. The gloves 
on the hands of his opponent, Ryan, became 
fairly soggy with blood from striking the face of 
West. West showed the greatest endurance, 
and, although at least half a dozen times it 
appeared as if he would faint, he remained in the 
ring until the close of the seventeenth round. 
During this time he was severai times knocked to 
the floor, and barely managed to rise before the 
count of ten. At the end of the seventeenth 
round he took a seat in the corner, and was in 
such a dazed and weakened condition that, after 
consultation with his seconds, the referee de- 
clared him unable to go further, and awarded 
the fight to Ryan. During the fight Ryan re- 
sorted to what is known as ‘chopping tactics,’ 
and cut and bruised West in innumerable places 
about the entire face and head; also striking him 
in the body, raising very perceptible bruises. 
Ryan was himself badly cut about the face, and 
one of his eyebrows split. He bled very freely, 
and the attention of his seconds between the 





rounds was almost entirely taken up with re- 
moving the blood from his face and body. A 
large quantity of blood covered the floor on 
which they were fighting, making it at several 
places very slippery.” 

The combats described by the witnesses were 
conducted according to the Marquis of Queens- 
bury rules. Itis admitted that the. prize fight, 
to prevent which the injunction in this case was 
sought, was to be fought under the same rules. 
A copy of these rules is made a part of the record 
in this case, and we here quote from that copy 
the following: 

“Sixth. When the contestant has fallen to the 
ring floor through the medium of a blow or 
weakness, he must arise, unassisted, within a 
period of ten seconds. His opponent must mean- 
while retire to his corner, and not resume fight- 
ing until the fallen man has regained his feet. 
Should the latter fail to recommence the battle 
within the specified ten seconds, the referee shall 
award the victory to the other contestant. When 
a contestant is on the floor, the count shall be 
made by the official timer of the club, either 
from an electric clock or his watch. He shall 
call off each second by striking the gong. 

“Seventh. A contestant, on one knee, or hang- 
ing on the ropes in a helpless condition with his 
toes off the floor, shall be considered down, and, 
if struck while in that position, must be awarded 
the decision by the referee.” 

The brutal frankness of the language contained 
in these rules manifests, without the aid of ex- 
trinsic evidence, the character of the fighting 
provided for therein, and the cruelty of the pun- 
ishment that may be inflicted thereunder. 

The fact that the reward in this case was to be 
equally divided between the combatants cannot 
legalize the transaction. As well said by counsel 
for appellant, to hold that the statute against 
prize fighting covers only the case where the re- 
ward is unequally divided would be to say that 
the statute does not prohibit the brutal and de- 
batiching public exhibition, but does prohibit a 
greater reward being given to one than to the 
other combatant. It would be absurd to place 
such a construction upon the purpose and object 
of the statute, and certainly there is nothing in 
its language that warrants the conclusion that it 
was enacted to prevent discrimination between 
the victor and the vanquished. ‘‘The evil de- 
signed to be remedied by the statute is that class 
of brutal exhibitions, for giving which consider- 
able sums of money were paid, and we do not 
think the statute can be evaded by rewarding the 
unsuccessful, as well as the successful party.” 
State v. Purtell, 56 Kan. 483, 43 Pac. Rep. 783. 

Nor will the use of gloves by the combatants 
in a prize fight make such a combat any less an 
offense in the eyes of the law. The Supreme 
Court of Louisiana in the case of State v. Olympic 
Club, 47 La. Ann. 1095, 17 So. Rep. 599, said of 
such a contest as the one under consideration: 
“The glove contests permitted in defendant’s 
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club are advertised extensively and are generally 
known as ‘prize fights.’ The fighters are under 
contract with each other, with the club, and 
under obligations to spectators and betters, to 
fight to a finish; that is, usually until there is 
what is called a ‘knock-out.’ There can be no 
reasonable objection to boxing as generally un- 
derstood. It isa manly, healthful, and vigorous 
training, and encouraged in some of our most 
respectable institutions; and interference with it 
by legislative power would be a great stretch of 
authority, bordering upon an infringement of 
personal liberty. And even boxing without 
gloves for a display of skill and for pastime, 
when there is no breach of the peace, and no 
intentional injury to the person, cannot be con- 
sidered as embraced within the statute. But ina 
prize contest for a purse, with or without gloves, 
there is, despite the customary shaking of the 
hands and the preliminary courtesies between 
the combatants, an intention to do injury and to 
break the public peace. ‘The contest is directly 
within the spirit, if not the exact definition, of 
an assault. In such a contest there can be no 
absence of an intention to do aninjury, for the 
purpose of the contest is to subdue an opponent 
by knocking him senseless, or so injuring him 
that he cannot, within a given time, continue to 
fight.” 

A fight between McGovern and Corbett would 
necessarily be one of the bloodiest of its kind, for 
the large money reward, and the more highly 
prized championship at stake, would furnish 
every incentive to tire the courage and enlist all 
the physical powers of the combatants. Blood 
would flow, and flesh be bruised and mangled, to 
the delight of the multitude of spectators present, 
whose applause would doubtless equal that of the 
Roman populace for the victorious gladiator, as, 
standing over his prostrate foe, he awaited the 
turn of the emperor's thumb that he might know 
whether to slay or spare his victim. But we will 
not consume further time upon this branch of 
the case; for, what.ver else may be in doubt, we 
take it there is no escape from the conclusion 
that the combat between McGovern and Corbett 
would have been a prize fight, if conducted as 
advertised. 

It now remains to be seen whether a court of 
equity has jurisdiction to prevent by injunction a 
prize fight. Ky. St. 1899, §§ 1284-1288, inclusive, 
prohibit prize fighting, make it a felony to en- 
gage in prize fighting, a misdemeanor to aid or 
abet in bringing ona prize fight, or to bet on or 
voluntarily witness such a fight, and also a mis- 
demeanor for any one to permit the use of his 
lands for a prize fight. 

Section 1289: ‘It shall be the duty of all judges 
of courts, justices of the peace, mayors of cities, 
trustees of towns, and other conservators of the 
peace, all sheriffs, constables, marshals, and 
other public officers, on being informed or hav- 
ing reason of their own knowledge to believe 
that such a fight is about to take place, or that 





there is training or preparation in any place, 
within their jurisdiction, for such fight, to sup- 
press and prevent the same, and for this purpose 
they shall arrest the offending parties, or have 
them arrested, or hold them to security for their 
good behavior, and also commit them to prison, 
if they do not give bail for their appearance at 
the next circuit court to answer the charge; and 
in order to suppress and prevent the same they 
shall exercise all the powers vested in them for 
the prevention of crimes and misdemeanors; and 
any officer having such knowledge or informa- 
tion, who shall willfully neglect or fail to execute 
the duties required of him in this section, shall 
be fined in the sum of $500, and shall forfeit his 
oftice.”’ 

We are told by Judge Story, in his excellent 
work on Equity Jurisprudence, volume 2, § 921: 
‘In regard to public nuisances, the jurisdiction 
of courts of equity seems to be of very ancient 
date, and has been distinctly traced back to the 
reign of Qveen Elizabeth. This jurisdiction is 
applicable, not only to public nuisances, strictly 
so called, but also purprestures upon public 
rights and property.’’ Again, in section 924, it 
is said by the same author: -*‘The ground of this 
jurisdiction of courts of equity in cases of pur- 
presture, as well as of public nuisances, undoubt- 
edly is their ability to give a more complete and 
perfect remedy than is attainable at law, in order 
to prevent irreparable mischief, and also to sup- 
press oppressive and vexatious litigation.’* Con- 
tinuing the discussion, the learned writer an- 
nounces further that: ‘‘The courts (of equity) 
cannot only prevent nuisances that are threat- 
ened, and before irreparable mischief ensues, 
but arrest and abate those in progress, and by 
perpetual injunction protect the public against 
them in the future, whereas courts of law can 
only reach existing nuisances, leaving future acts 
to be the subject of new prosecutions or proceed- 
ings. This is asalutary jurisdiction, especially 
where a nuisance affects the health, morals, or 
safety of the community. Though not frequently 
exercised. the power undoubtedly exists in courts 
of equity thus to protect the public against in- 
jury.” 

In Pomeroy’s Equity, 3d vol., § 1349, it is said: 
“A court of equity has jurisdiction to restrain 
existing or threatened nuisances by injunction at 


the suit of the attorney general in England, and - 


at the suit of the state or the people, or muni- 
cipality, or some proper officer representing the 
commonwealth, in this country.” 

In 21 Am. & Eng. Encye. of Law, 703, it is like- 
wise said: ‘‘A court of equity has discretionary 
jurisdiction to enjoin the creation or erection of 
either a public or private nuisance or a purpres- 
ture. This jurisdiction is founded upon the 
ability of equity to prevent irreparable mischief 
and vexatious litigation, and to furnish a more 
complete remedy than can be had atlaw. The 
remedy by indictment for a public nuisance is 
not an adequate remedy at law, precluding the 
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remedy by injunction; nor is the right of a pri- 
vate person to call upon the public authority to 
abate the public nuisance, after its erection, such 
a remedy.” 

In Attorney General v. Jamaica Pond Aqueduct 
Corp., 133 Mass. 361, an injunction was granted 
to restrain the lowering of the waters of a pond, 
on the ground that it would be injurious to the 
public health. In concluding its opinion, the 
court said: ‘‘Indeed, it may be affirmed that in 
no well-considered case has the power of a court 
of equity to interfere by injunction in cases of 
public nuisances been denied; the only denial be- 
ing that of a necessity for exercise of that juris- 
diction under the circumstances of the particular 
case.”” 

In Mugler v. Kansas, 123 U.S. 672, 8 Sup. Ct. 
Rep. 273, 31 L. Ed. 205, suit was brought by the 
state to enjoin the operation ofa distillery, which 
was forbidden by its laws, on the ground that it 
was a public nuisance, injurious to the morals of 
the community. The court, after referring to the 
rule herein quoted from Story’s Equity, adopted 
it without reservation. The same doctrine is ad- 
hered toin People v. City of St. Louis, 48 Am. 
Dec. 339, and Attorney-General v. Railroad Cos., 
35 Wis. 425. 

We find by the foregoing authorities that the 
jurisdiction of courts of equity to prevent and 
suppress nuisances, especially such as affect the 
public health, morals, or safety, is of ancient date, 
though in Kentucky this power ,has been some- 
what restricted in its application. While the 
writ of injunction may not be employed to pre- 
vent the commission of crime, as such, we see no 
reason why it may not be resorted to to prevent 
the use of real property for the holding of a prize 
fight. Indeed, we think the use of the injunction 
for this purpose is not only permissible, but re- 
quired by the statute, supra, enacted to suppress 
that evil, if the means at the command of the 
criminal courts are inadequate to its suppression. 

We are not inclined to believe that the language 
of the act, supra, ‘‘shall exercise all the powers 
vested in them for the prevention of crimes and 
misdemeanors,”’ confers upon any of the officers 
named therein new powers of any kind; but it 
does require of all ministerial officers of the state 
peculiar and extraordinary alertness, activity, and 
zeal in the exercise of «ll the powers with which 
they are vested in the matter of preventing and 
suppressing prize fights, and any willful failure 
of duty on their part will subject them to a fine of 
$500 and the forfeiture of office. The same pro- 
vision of the statute requires that ‘‘all judges of 
courts,”’ in the performance of the duties enumer- 
ated in the statute, ‘tin order to suppress and pre- 
vent’’ prize fights. shall exercise all the powers 
vested in them for the prevention of crimes and 
misdemeanors. It will be observed that the 
language, supra, not only embraces judges of 
courts of purely criminal jurisdiction, but also 
includes all judges of courts. Therefore, the 
command reaches judges of common-law and 





equity jurisdiction, and no such express com- 
mand is laid by the Kentucky statutes upon all 
judges with reference to any other crime or mis- 
demeanor than prize fighting. Under the statute, 
then, it is the duty of all the officers, both judicial 
and ministerial, named therein, to act without 
delay in preventing and suppressing prize fights. 
They are not to wait for the fight to begin, nor 
for the principals and others who are to engage 
therein to reach the place determined upon for 
the fight, before taking the necessary steps to-pre- 
vent the same, but should p:oceed at once before 
the fight, and upon receiving notice of the fact 
that it will be held, to issue proper process for the 
arrest of the guilty parties, put them under arrest, 
and require of them bonds to keep the peace, and 
to answer for the violation of law in the circuit 
court. 

The question presented for the consideration of 
the judge of the Jefferson circuit court, when the 
injunction was applied for in this case, was 
whether or not the powers that might be invoked 
under the criminal jurisdiction of the courts were 
adequate to the suppression of the prize fight 
about to come off, and, if not, what further 
powers might be exercised by him? As the 
statute required of him the exercise of all the 
powers of which he was possessed, and the right 
to employ the writ of injunction being one oj 
those powers, it was his duty to grant it to the 
extent of prevent the use of the Auditorium for 
the holding of the prize fight, if in the exercise 
of asound discretion the facts before him justified 
such relief, in aid of the jurisdiction of the 
criminal courts in the matter of arrest and prose- 
cution of the guilty participants in the prize 
fight. In granting the injunction to the extent 
indicated, the chancellor would only exercise the 
jurisdiction that was exercised in draining the 
pond, and in suppressing the distillery, in the 
Massachusetts and Kansas cases, respectively, 
above cited. 

In none of the cases, supra, was there any ques- 
tion of property or pecuniary right involved; nor 
need there be any property right involved, so far 
as the state is concerned, in the maintenance of 
the public health, morals, or safety. These are 
all valuable rights, though not susceptible of a 
pecuniary estimate, which it is the duty of the 
state to protect by every means at its command; 
and, if a court of equity has the power to enjoin 
the use of private property as a nuisance which is 
dangerous to the public health, why may it not in 
like manner enjuin it where it constitutes a 
nuisance dangerous to the public safety or 
morals? 

Is the use of land ora building for the main- 
tenance of prize fighting a public nuisance? In 
Wood on Nuisances, 3d Ed., § 68, the author 
says: ‘“*A publicexhibition of any kind that tends 
to the corruption of morals, or to a disturbance of 
the peace or of the general good order.or welfare 
of society, is a public nuisance. Under this head 
are included all puppet shows, legerdemain, and 
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obscene pictures, and all exhibitions, the natural 
tendency of which is to pander to vicious tastes, 
and to draw together the vicious and dissolute 
members of society.”’ That a prize fight is an 
exhibition of the character here described, and 
consequently a public nuisance, there can be no 
doubt; and, if so, the use of a theater for prize 
fighting is such a nuisance. Therefore the legis- 
latures of many of the states have enacted laws 
for their suppression, realizing, no doubt, that the 
remedies afforded by the general laws were not 
adequate to that end; and the courts have been 
uniform in upholding the statutes thus enacted. 
Thus, in Sullivan v. State, 67 Miss. 352, 7 So. Rep. 
276, the supreme court of Mississippi said: ‘-We 
think, however, that the evil sought to be pro- 
tected against by the statute is the debasing prac- 
tice of fighting in public places, or places to 
which the public, or some part of it, is admitted 
as spectators.” 

Such a meeting as would have been held in the 
Auditorium, in Louisville, to witness the prize 
fight between McGovern and Corbett, if that fight 
had occurred, would doubtless have attracted 
many of the better and law-abiding class of 
citizens, curious to see such a spectacle as a 
prize fight; but for every such reputable citizen 
thus attending there would have been present a 
dozen gamblers, confidence men, bunco steerers, 
or pickpuckets, gathered from all parts of the 
United States, men of idle, vicious, and criminal 
habits and practices, whose business is to prey 

_ upon the public in some form or other, and many 
ef them would remain in the community after the 
combat to ply their nefarious callings. Such an 
assembly would easily be led into a riot, or other 
unlawful disturbance of the public peace. In ad- 
dition to the evils suggested, there would be the 
contaminating effect of such a meeting upon the 
youth of the city and state, which might prove 
of incalculable injury to their morals and future 
welfare. Such a gathering, too, would demand 
increased vigilance in the protection of the 
property of the city and its inhabitants, be a 
menace t» good order, and disturb the peaceful 
pursuits and happiness of citizens who would be 
unwilling to patronize such an enterprise. 

We conclude, therefore, that while a court of 
equity may not grant an injunction against the 
principals who were expected to engage in the 
fight in question, nor those connected with them 
as managers. trainers, etc., because the processes 
of the criminal courts and the powers of conserv- 
ators of the peace in the city of Louisville are, or 
ought to be, adequate to the prevention of the 
prize fight, by the arrest and prosccution of the 
parties concerned, yet it was proper for the lower 
court to enjoin the owner, proprietor, and man- 
agers of the Auditorium theater from permitting 
the holding of a prize fight therein, «nd from 
allowing therein any future exhibitions of the 
same character, upon the ground that such a use 
of the building would constitute a public 
nuisance, dangerous to the public morals and 





safety. We think this exercise of power by the 
court cannot be questioned, not because any new 
powers were conferred upon it by the statute 
against prize fighting, but because such jurisdic- 
tion exists in courts of equity, and has practically 
always so existed, and, further, because its exer- 
cise was required in this instance by the exigencies 
of the case and the express language of the statute, 
which commanded the court to use all the powers 
with which he was vested, to the end that the 
nuisance might be suppressed. 

As already suggested, not the least of the evils 
connected with the holding of the prize fight 
would be the presence of the immense crowds of 
lawless and turbulent men from all quarters. An 
injunction against the use of the building adver- 
tised as the place of the fight would go far toward 
preventing the assembling of this crowd, and 
thereby avert incalculable mischief, which could 
not well be averted by the criminal courts, or their 
ministerial officers, after the assembling of the 
audience at the place of the combat, orin the act 
of assembling; for, although every person who 
attends a prize fight by that act violates the law, 
it would be impossible for the officers of the law 
to arrest any considerable number of them under 
such circumstances. 

We do not regard this case as analogous to that 
of Neaf v. Palmer, 103 Ky. 496, 45S. W. Rep. 506. 
In the latter case the action was brought by 
several property owners to enjoin the maintenance 
of a bawdy house upon the property of another. 
In passing upon the questions involved, this court 
said, in part: ‘It is not alleged that there are 
offensive sights or sounds about the obnoxious 
premises, but only that the property is made less 
valuble in the vicinity, and that the moral at- 
mosphere is tainted and pestilential. The injury 
is wholly consequential. It seems to us, under 
these circumstances, criminal courts had best be 
left to enforce the criminal laws. They are con- 
fessedly adequate for the purpose of suppressing 
such evils.” 

There was nothing in the case, supra, to indi- 
cate that the bawdy house complained of could 
not be suppressed by the ordinary methods ap- 
pertaining to the criminal court, andthe damages 
resulting to the plaintiff's property from the ex-~ 
istence of the bawdy house being wholly conse- 
quential and speculative, it would, of course, have 
been improper in that case to employ the writ of 
injunction in aid of the mere property rights of 
the individual. But in the case at bar the com- 
plainant is the state—the sovereign—which is 
seeking by a writ of injunction to prevent a great 
evil, affecting the people of the City of Louisville, 
and the entire state as well, and which threatens 
irreparable injury to the public morals because of 
its cruelty, inhumanity, and debasing associa- 
tions, and danger to the public safety because of 
its bringing together the lawless and turbulent 
elements of society from all quarters. Upon such 
a state of facts and with the commands of the 
statute directing him to employ all his powers to 
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avert the threatened evil, it was, in our opinion, 
no stretch of authority for the chancellor to em- 
ploy the aid of the writ of injunction in such an 
emergency, to the extent, at least, of preventing 
the use of real property for the holding of the 
prize fight. Nor do we think that the right of 
the chancellor to so employ the writ of injunction 
in this case is dependent upon the fact that a 
property right be involved. It may be justified 
upon the higher ground that the morals and 
safety of the public are involved, and that the 
public good is of the first consideration. 

If the element of continuity were needed in this 
case to authorize the injunction, it is shown by 
the record to exist; for several witnesses testify 
to having attended contests similar to this in the 
Auditorium, and the advertisement of the Mc- 
Govern-Corbett fight showed that it would come 
off at the Auditorium, and that it was one ofa 
series of fourteen of such contests, all given under 
the auspices of the Southern Athletic Club, and 
several of which had already been held, a: d per- 
haps some of them elsewhere than in the Audi- 
torium. The evidence shows, therefore. that the 
use of the Auditorium had, to some extent at least, 
been devoted to the maintenance of prize tights, 
and that its use for that purpose is to be contin- 
ued. Weare of the opinion, however, that con- 
tinuity is not a necessary element in thiscase. In 
Cincinnati Railroad Co. v. Commonwealth, 80 
Ky. 137, the railroad was indicted for a public 
nuisance in leaving a hand car on a public road; 
and, though the proof showed that the car did not 
remain for more than a day, this court held that 
the offense ‘“‘was not to be determined by the 
length of time the thing that worketh hurt, in- 
convenience, or damage to the public continues, 
or by the number of times it may be repeated, nor 
is it necessary, in order to constitute the offense, 
that actual injury be sustained by any person.” 
In order to constitute a pubiic nuisance, in the 
meaning of the law, it is not always necessary 
that the acts charged should have been habitual 
or periodical. Where a single act produces a 
continuing result, the offense may be complete, 
without a recurrence of the act. Thus one act 
upon the part of an individual in befouling a 
spring from which the public are accustomed to 
drink is a public nuisance. So is indecent ex- 
posure of one’s person ina public place. Wood 
on Nuisances, §§ 27,57. To constitute the offense 
denounced by the statute as a prize fight, or prize 
fighting, it is not necessary that a number of such 
combats, or that more than one combat, should 
take place. We think one such offense at a given 
place would constitute a public nuisance, and it is 
the province of a court of equity to prevent nui- 
ances that are threatened, and before irreparable 
mischief ensues, as well as to arrest or abate those 
in progress, and by perpetual injunction protect 
the public against them in the future. 

Being of the opinion that the chancellor erred 
in dismissing the petition, and in refusing to per- 
petuate the injunction, in this case, to the extent 





of restraining the owners and .managers of the 
Auditorium from permitting the use of that 
building for the holding of the prize fight be- 
tween appellees McGovern and Corbett, the judg- 
ment is reversed, and cause remanded, with di- 
rections to set aside the order dismissing the pe- 
tition. and to enter in lieu thereof the necessary 
decree perpetuating the injunction to the extent 
herein indicated. 

PAYNTER, BARKER and NUNN, JJ., dissent. 

Note—Prize Fighting and the Power of Equity to 
Enjoin it in Certain Cases.—The two questions de- 
cided in the principal cave are, first, what constitutes 
a prize fight, and second, the power of a court of 
equity to prevent the same by injunction. Both of 
these questions were recently exhaustively reviewed 
by a nisi prius court in Ohio. The case was one that 
attracted a great deal of attention at the time. It is 
reported in 7 Nisi Prius Reports, 246, and covers 25 
pages. In this case the Sengerfest Society of Cin- 
cinnati in constructing a hall and giving a festival, 
had incurred a deficit of some $67,000 which was 
guaranteed by a few citizens. In order to meet this 
deficit various plans were suggested, and that some 
plan should be devised to save these gentlemen harm- 
less was a desiderum much desired by all Cincin- 
natians. It was finally determined to have what was 
called a sparring exhibition between James J. Jef- 


fries and Gus Rublin. A permit to hold the same 


was received from the mayor of Cincinnati. The 
governor of the state, however, had become suspi- 
cious of the proceedings and intimated that the same 
could not be allowed. To allay his suspicions, a 
communication signed by a large number of citizens 
was presented protesting, that it was not to be a prize 
fight and that he should take no steps to prevent the 
same. The governor, however, could not be shaken 
in his opinion and gave the following reply: ‘‘Your 
telegram received. Unless all outward evidences are 
at fault, the enterprise booked for Cincinnati on the 
15th of February will be a prize fight. It will not be 
permitted to come off, and the entire power of the 
state will be used to prevent it.”” Other communi- 
cations followed these which showed a determina- 
tion on the part of the Cincinnatians to have the fight 
and the governor of equal determination not to have 
the same. Finally the attorney general of the state 
brought an action to have the same restrained. The 
head notes of the case reported ure as follows: 

(1) Every boxing match or sparring exhibition for 
a prize fight is a crime under the laws of Ohio. 

(2) No public gymnasium or athletic club, whether 
it has been organized bona jide or is a sham, can ex- 
hibit a boxing match or sparring contest for a prize 
under any circumstances whatever. 

(3) That the contestants fight with gloves instead 
of bare fists, and for a limited number of rounds in- 
stead of “toa finish,” is of no importance, nor do 
these circumstances mitigate the brutality of the con- 
test or lessen the danger of injury to the combatants 
to any material extent. 

(4) All such affairs, when held in public, are com- 
mon nuisances. They attract among others, the 
file and vicious elements in society, and persons 
whose occupations for the most part are criminal; 
whose lives and conduct degrade a community. 
They are brutal exhibitions of physical force trained 
to a high degree of power and endurance; they are 
gladiatorial in their nature and are under the ban of 
civilization. ‘They set false standards of manly vir- 
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tues and are a disgrace to the community in which 
they are held. They affect the honor and fair name 
of the state and of the place in which they are held. 
They make a man’s place of habitation less desirable 
to live in, and are humiliating to him individually 
and as acitizen. They are degrading and are injur- 
ious to the moral tone of the community, and tend to 
make it and private standards lower. Their effects 
are demoralizing and pernicious to the good and 
well being of society. The facts in this particular 
case show a common public nuisance of the first mag- 
nitude. 


(5) Such contests, with their attendant evil, affects 
a man’s comfort and welfare, and may even endanger 
his safety. They interrupt and prevent the calm en- 
joyment of life and the peaceful pursuit of happiness, 
which are among every man’s inalienable rights, 
guaranteed him by the constitution, and to secure 
which with other things, governments are established 
among men. 


(6) A court of equity takes cognizance of these 
things, and when a threatened act, although a crime, 
is with its attendant circumstances also a public 
nuisance, will, when the apprehended injury is irre- 
parable, and there is for it no adequate remedy at 
law, prevent its execution by injunction. 


(7) The state is interested in the enjoyment of life 
and happiness, the health, the comfort, the safety, 
the morals and the well-being of its inhabitants, and 
its courts are open to it, on the relation of its attor- 
ney-general to prevent the infringement of these 
rights by any public nuisance. If the law is inade- 
quate, or gives no remedy, the courts exercising 
equity jurisdiction will afford relief. 


(8) It is not essential that any property rights be 
involved, in order that a court of equity may take 
cognizance of a public nuisance. The enjoyment of 
life, the happiness, the health, the comfort, the morals, 
the safety and the well-being of the inhabitants of the 
state are of more importance to it and to them than 
any property or mere money interests they or it can 
possibly have; and the right to these has at least the 
same constitutional guarantee that the rights of 
property has. 


(9) Indirectly property rights are involved in a 
public nuisance which lowers the moral tone of the 
community, gives it a bad reputation, and conse- 
quently makes it a less desirable place to live in. 
Property rights are d rectly affected when the nuis- 
ance is of such a character that extra police must be 
employed to prevent breaches of the peace and to af- 
ford the protection to the community from large 
numbers of vicious people whose presence, with 
other things, constitutes the nuisance. This, and the 
maintenance of additional courts of criminal juris- 
diction, affect the pocket of every taxpayer. 

(10) A court of equity will not invent a new rem- 
edy, but will apply old and established principles to 
a new state of affairs. 


Upon the question as to what will constitute a 
prize fight, the following cases are cited in the 
opinion: State v. Sullivan, 67 Miss. 821; Reg. v. Or- 
ton, 39 Law Times, 293; Seville vy. State, 49 Ohio St, 
117; People v. Taylor (Mich.), 56 N. W. Rep. 27; 
State v. Purcell, 56 Kan. 482. 


As to whether the same will be a nuisance: Hill 
v. Pierson, 45 Neb. 503; Crawford v. Tysell, 128 N- 
Y. 541; Blagden v. Smith (Oreg.), 56 Pac. Rep. 292; 
vy. Page, 102 Tenn. 178; Hamilton v. 











Whittridge, 11 Md. 128, 9 Am. & Eng. Ency. of Law» 
228: 4 Blackstone, 168; Wood on Nuisances, 3d. 45. 

As to enjoining the same: Attorney-General v. 
Utica Ins. Co., 2 Johns. Ch. 370; Attorney-General v. 
Tudor Ice Co., 104 Mass. 239; State v. Paterson, 14 
Texas App. 465: State v. O’Leary (Ind.),58N. E. Rep. 
703; Columbia Athletic Club, 148 Ind. 98, 28 L. R. A. 
727; Cape v. Fair Assn., 99 Ill. 488; Attorney-General 
v. Fair Grounds Assn., 28 Chi. Legal News; People 
v. Gas Co., 141 N. Y. 232; Attorney-General yv. Shef- 
field Gas Co., 3 G. M. V. G. 304; Saltan v 
DeHeld, 2 Simon (N. 8.), 188; State v. Uhrig 
14 Mo. App. 413; Adams v. Michael. 38 Md. 
125; Bowen v. Mauzy, 117 Ind. 258; Thebaut v. Can- 
ova, 11 Fla. 148: Ross v. Butler, 19 N. J. 294; MeCord 
v. Iker, 12 Ohio, 387; Goodall v. Crofton, 33 Ohio St. 
275; Remington vy. Foster, 42 Wis. 608; Emperor 
of Austria v. Day, 3 Dig. F. & J. 217, 241; World’s 
Columbia Expo. v. United States, 56 Fed. Rep. 654. 

That the state, through its attorney-general, may 
maintain such actions: State v. Railroad, 36 Ohio 
St. 489; Story, secs. 921, 924; 3 Pom. 1349; Attorney- 
General v. Hunter, 1 Dev. Eq. 12; State v. Saunders, 
66 N. H. 39; District Attorney-General v. Railroad, 
12 Gray, 242; Attorney-General v. Blount, 4 Hauk (N. 
Car.),384; Attorney-General v. Charles,11 Weekly Rep. 
(Eng.) 253; Attorney-General v. Heatly, 1 Ch. 560; 
Mugler v. Kansas, 123 U. S. 673; United States v. 
Debs, 64 Fed. Rep. 724, 740; In re Debs, 158 U. 8S. 564° 
Attorney-General v. James, 183 Mass. 363. 

The following appear in previous numbers of this 
journal. A stake-holder who takes no part in the 
prize fight, but simply holds the money and pays it 
over to the winner, is not an accessory to the man- 
slaughter of one of the combatants, vol. 2, p. 458. 
Spectators at a prize fight, liability of, vol. 15, p. 217. 
Necessary averments in indictments for, vol. 30, p. 297. 
The remarkable result of the prosecution of Sullivan 
and Kilrain for prize fighting, vol. 30, p. 297. In- 
dt for prize fighting must charge that the 
persons fought together and against each other, vol. 
30, p. 408. Power of court of equity to enjoin prize 
fighting, vol. 52, p. 241. W. M. ROCKEL. 

Springfield, Ohio. 








HUMOR OF THE LAW. 


In an address before the Virginia State Bar Asso- 
ciation James P. Harrison, of the Danville Bar, told 
this story of an eminent judge in Virginia, who sat on 
the bench with his feet up before him, showing his 
soles to counsel and audience: ‘“The defense had 
offered a little negro as a witness for their client, and 
the commonwealth’s attorney challenged the witness 
as too young to testify. When the pickaninny had 
been sworn on the Holy Evangelists he was asked by 
the commonwealth’s attorney what he had done. ‘I 
swared,’ said he. 

**And what will happen to you now if youtella 
a lie?’ the lawyer roared. 

“My mammy, she’ll whip me.’ 

““*Ts that all?’ insinuated the defendant’s attorney. 

*““‘No,sah. De debble, he’ll get me.’ 

“And then the judge took his feet down, and lean- 
ing over the bench with menacing finger, said, ‘Yes 
and Ill get you, too, sir!’ 

“When quick as a flash came the boy’s ready reply, 
‘Boss, dat’s jess what I done said.’ ” 
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1. ABATEMENT AND REVIVAL — Substituted Party. — 
The fact that a person is a devisee of a deceased plaint- 
iff held not to entitle him to be substituted as plaintiff 
instead of the executor.—Tharp v. Page, Ark., 748. W. 
Rep. 296. 

2 ACCIDENT INSURANCE—Delirium.— Where one hold- 
ing an accident policy falls from a window in delirium, 
the delirium is the proximate cause of the injury.—Carr 
v. Pacific Mut. Life Ins. Co., Mo., 75S. W. Rep. 180. 


3. ACCIDENT INSURANCE—Notice. —An accident policy 
construed, and the failure to give notice as therein re- 
quired within 50 days after the occurrence of an acci- 
dent to the assured held not to work a forfeiture.—Hurt 
v. Employers’ Liability Assur. Corp., U. 8.C.C., W. D. 
Ky., 122 Fed. Rep 828. 


4. ACTIONS Joinder.—An action against a street rail- 
way for personal injuries cannot be joined with an ac- 
tion against the company and its president to recover 
fora libel published concerning plaintiff. — Brooks v. 
Galveston City Ry. Co., Tex., 74 8S. W. Rep. 330. 


5. ADVERSE POSSESSION—Tacking. — If successive oc- 
cupants of land received possession from one another, 
it is immaterial to the question of continuity of posses- 
sion whether valid titles were created by the transfers. 
—Oldig v. Fisk, Neb., 95 N. W. Rep. 492. 


6. AMICUS CURIZ—Right to Intervene. —In an action 
involving the validity of a large issue of state scrip, 
other taxpayers of the state have such an interest that 
they may properly be permitted to intervene and be 
heard through an attorney appearing as amicus curia.— 
Robinson vy. Lee, U.8.C. C., D. S. Car., 122 Fed. Rep. 
1010. 


7. APPEAL AND ERROR—Question of Fact.—The failure 
of defendant to move to dismiss the complaint was an 
admission that there was a question of fact for the jury. 
—Minners v. Smith, 883 N. Y. Supp. 117. 


8%, APPEAL AND ERROR—Remitter. — Where excess in‘a 
verdict has been stricken out by a remitter, judgment 
will not be reversed because of the original excess.— 
Gulf, B. & K. C. Ry. Co. v..O’Neill, Tex., 74 8. W: Rep. 960. 


9. APPEAL AND ERROR— Restitution. —- Circuit court 
held to have jurisdiction to suspend the enforcement of 
a decree of restitution in ejectment pending suit to con- 
demn the property sought to he recovered. — United 
States v. Marshall, U. S.C. C.'‘of{App., Eighth Circuit, 122 

Fd. Rep. 428. 





10. ARREST—What Constitutes. — To constitute a lega 
arrest, the officer must lay his hand on the defendant, or 
otherwise take possession of his person, making him 
his prisoner, in an unequivocal form.—Petit v. Colmary, 
Dela., 55 Atl. Rep. 344. 


1l. ASSAULT AND BATTERY—Apparent Ability.—An as- 
sault is an unlawful attempt by violence to do injury to 
the person of another, with present ability to do so.— 
State v. Di Guglielmo, Dela., 55 Atl. Rep. 350. 


12. ASSAULT AND BATTERY — What Constitutes. — De- 
fendant, restraining a citizen from separating parties 
fighting, held guilty of assault, though no personal in- 
jury was inflicted by him.—Wilson v. State, Tex., 74 8. 
W. Rep. 315. 

13. ASSIGNMENTS—Lease — Cause of action against a 
lessor for his breach of the lease held assignable. — Ray- 
wood Rice Canal & Milling Co. v. Langford Bros., Tex., 
74S. W. Rep. 926. 

14. ASSOCIATIONS — Trial of Member. —Injunction to 
restrain Masons from trying member, while indictment 
for same offense was pending, denied. — Franklin v. 
Burnham, 82 N. Y. Supp. 882. 

15. BAILMENT — Liability of Bailee. — A bailee for hire 
held excused for failure to deliver the goods on show- 
ing that they were seized under legal process and that 
he gave notice to the bailor. — Glass v. Hauser, 83 N. Y. 
Supp. 177. 

16. BANKRUPTCY—Consideration. —A note which was 
given in part for a valid consideration, and in part fora 
consideration against public policy, if the two portions 
are distinguishable, may be proven in bankruptcy for so 
much as was originally valid — Batchelder & Lincoln 
Co. v. Whitmore, U. 8S. C.C. of App., First Circuit, 122 
Fed. Rep. 355. 

17. BANKRUPTCY—Defense of Limitation. — Any credi- 
tor of the estate of a bankrupt may interpose the de- 
fense of limitations toa claim presented for allowance, 
—In re John J. Lafferty & Bro., U. 8. D. C., E. D. Pa., 122 
Fed. Rep. 558. 

18. BANKRUPTCY—Discharge.—Under Bankr. Act 1898, 
a discharge in bankruptcy cancels a judgment against a 
broker on failure to return to his customer securities 
depesited with him.—Crosby v. Miller, Vaughn & Co., R. 
I., 55 Atl. Rep. 328. 

19. BANKRUPTCY—Discharge. — Where bankrupts are 
allowed to file a petition for a discharge, though a year 
has passed since the adjudication, the only question 
open is whether they are entitled to a discharge. — In re 
Haynes & Sons, U. 8. D. C., M. D. Pa., 122 Fed. Rep. 560. 

20. BANKRUPTCY—Discharge.—Under Bankr. Act 1898 
property acquired after adjudication does not vest in 
trustee, and concealment of same is not ground for re- 
fusing the bankrupt’s discharge.—Jn re Parish, U. 8. D, 
C., N. D. Iowa, 122 Fed. Rep. 553. 

26. BANKS AND BANKING—Pledge. — A borrower of a 
national bank cannot defend proceedings for a sale 
of securities pledged on the ground that the bank has 
violated the banking law by taking such securities.— 
Union Nat. Bank v. Touzalin Imp. Co., Neb., 95 N. W, 
Rep. 489. 

27. BANKS AND BANKING — Raised Checks.—Bank held 
not liable to an employer for moneys paid on checks 
raised by employee, whose duty it was to make out such 
checks. —‘ hampion Ice Mfg. & Cold Storage Co. v. 
American Bonding & Trust Co., Ky., 75 S. W. Rep. 197. 

28. BILLS AND NOTES — Constitutional Law. — A state 
statute, requiring all notes or other negotiable instru- 
ments given in consideration of the assignment ofa 
patent to contain the words “given for a patent right,” 
is unconstitutional and void, as obstructive of the exer- 
cise of a right vested by federal law:—Pegram v, Ameri- 
can Alkali Co.,U 8S. 0. C., E. D. Pa., 122 Fed. Rep. 1000. 

29. BREACH OF MARRIAGE PROMISE — Immofality of 
Party.—Unchastity of woman when entering into mar 
riage contract, which fact is unknown to other party, is 
a good defense to action by her for breach of promise.— 
Edmonds v. Hughes, Ky., 74 8. W. Rep. 283. 
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30. BREACH OF THE PEACE—Poulitical Meeting.—Under 
Pen. Uode, § 675, where defendants persisted in loudly 
haranguing the crowds blocking the street in defiance 
of the police, aconviction for disturbing the peace will 
not be disturbed.—People v. Wallace, 83 N. Y. Supp. 130. 


31. BREACH OF MARRIAGE PROMISE—Request for Per- 
formance.—A woman, who has entered into a contract 
of marriage with a man, is not obliged to offer herself 
in marriage, on his refusal to perform, in order to main- 
tain an action for breach of promise.—Broyhill v. Nor- 
ton, Mo., 74 8. W. Rep. 1034. 


82. BUILDING AND LOAN ASSOCIATION —Claim for 
Usury.—Withdrawing stockholders held not entitled to 
open up settlement of insolvent building company’s es- 
tate, to prosecute claims for ursury. — Rettner v. Ohio 
Falls Bldg. & Loan Assn’s Assignee, Ky., 74S. W. Rep. 
1104. 

33. CARRIERS—Action for Loss.—The consignor hav- 
ing sold and passed the title to the goods to the con- 
signee, the consignee must sue the carrier for their loss. 
—Frankfurt v. Weir, 83 N. Y. Supp. 112. 

34. CARRIERS —Assumed Risk.—Where a passenger on 
a freight train was injured by a jolt in the stopping of the 
train, but there was no evidence of any negligence on 
the part of the railroad, it incurred no liability for such 
injuries. —Portuchek v. Wabash R. Co., Mo.,74S8. W. Rep. 


35. CARRIERS—Injury to Freight. — Where goods have 
been transported by several connecting carriers, and 
were in good condition when delivered to the first car- 
rier, but damaged when delivered by the last carrier, 
the burden is on it to show that it was not responsible.— 
Beede v. Wisconsin Cent. Ry~* Co., Minn., 95 N.W.Rep. 454. 


36. CARRIERs—Injury to Passenger. — A conductor of a 
street car held negligent for colliding with a passenger 
on the platform steps in attempting to board the car 
while in motion.—Fleming v. St. Louis &S. Ry. Co.. Mo., 
748. W. Rep. 382. 


87. CARRIERS—Signal to Stop.—Failure of a motorman 
to exercise reasonable care in listening for signals to 
stop the car held actionable negligence.—Fuller v. Den- 
ison & 8. Ry. Co., Tex., 74 S. W. Rep. 940. 


38. CEMETERIES—lInjury to Private Persons. — Private 
person, showing substantial injury by maintenance of a 
cemetery, has aright to question legality of the steps 
taken by the association in pursuance of powers 
granted —Palmer vy. Hickory Grove Cemetery. — 82 N. Y. 
Supp. 973. . 


39. CHARITIES — Discretion in Trustee. — Bequest in 
trust for the benefit of the poor, leaving a discretion in 
trustee to select the objects of bounty, held a purely 
charitable bequest. — Grant v. Saunders, Iowa, 95 N. W. 
Rep. 411. 


40. CHARITIES — Physicians. —-A railroad relief depart- 
ment held not a charity, so as to relieve the defendant 
from liability for negligence in selecting physicians for 
such department. — Haggerty v. St. Louis, K. & N. W. R. 
Co., Mo., 74 8. W. Rep. 456. 

41. CHATTEL MORTGAGES — Fraudulent.—A chattel 
mortgage, given under agreement that the mortgagor 
may sell portions of the property to pay other creditors, 
is fraudulent. — Bank of Liberal v. Anderson, Mo., 75 S. 
W. Rep. 189. 

42, CONSTITUTIONAL LAW—Attorney’s Fees.—Chancery 
Act 1902, § 91, P. L. p. 540, authorizing an allowance for 
attorney’s fees to successful complainants in equity, 
held not unconstitutional. — McMullin v. Doughty, N. J., 
55 Atl. Rep. 284. 

48. CONTEMPT — Delay of Proceedings. — The court, 
after more than four years’ delay, should not inflict pun- 
ishment for a contempt. — Matheson v. Hanna-Schoell- 
kopf Co., U. 8. C. C., E. D. Pa., 122 Fed. Rep. 836. 

44. CONTRACTS—Fid: lity Bonds.—A bank, in accepting 
its president’s action in procuring a bond guarantying 
the fidelity of its cashier, must be held to have assented 





to the conditions of the bond.—Warren Deposit Bank v. 
Fidelity & Veposit Co. of Maryland, Ky., 74S. W. Rep. 
1111. 

45. CONTRACTS — Landlord and Tenant. — That a lease 
of property inIndian Territory was in violation of law 
will not prevent a recovery of possession by the land- 
lord after the term has expired. — Sittel v. Wright, U. 8. 
C. C. of App., Eighth Circuit, 122 Fed. Rep. 434. 

46. CONTRACTS — Publis Policy. — A contract by a rail- 
road company to relieve itself from liability for fire ina 
building communicated thereto by its negligence is not 
against public policy. — Ordelheide v. Wabash R. Co., 
Mo., 75 8. W. Rep. 149. 

47. COPYRIGHTS — Dramatic Composition.—A spectac- 
ular stage performance and exhibition held not subject 
to copyright as a dramatic composition. — Barnes v. 
Miner, U. 8.C.C, 8S. D. N. Y., 122 Fed. Rep. 480. 

48. COPYRIGHTS — Use of Citations. — A copyright of a 
law book is not infriuged by a subsequent work on the 
same subject, 'n making which the author, after exam- 
ining citations found in the copyrighted work, used the 
citations he considered applicable in support of his own 
text, where such text was original. — Edward Thompson 
Co. v. American Law Book Co., U.S. C. C. of App., Sec- 
ond Circuit, 122 Fed. Rep. 922. 

49, CORPORATIONS — Authority of Officers. — The vice 
president and general manager of a business corpora- 
tion held to have authority to contract for the rendition 
of physician’s services to employees. — Hasler v. Ozard 
Land & Lumber Co., Mu., 74.8. W. Rep. 465. 


50. CORPORATIONS — Contracts with Officers. — A con- 
tract by a director to execute to the company a lease of 
property is binding on him, where the rights of the 
company are fully protected._Veeder v. Horstmann, 83 
N. Y. Supp. 99. 

51. CORPORATIONS — Life Insurance. — Corporations 
organized for gain have no power of expulsion or for- 
feiture, unless granted by their charter or by general 
municipal law. — Purdy v. Bankers’ Life Ass’n, Mo., 74 
S. W. Rep. 456. 


52. CORPORATIONS — Officers Employed to Give ‘Full 
Time.’”’— A managing officer of a corporation, devoting 
his business days of nine hours and half of his evenings 
to the corporation, held to have given it his ‘full time.” 
—Johnson v. Stoughton Wagon Co., Wis.,95 N. W. Rep. 
394. 

53. CORPORATIONS — Power of President to Bind for 
Medical Services. — The president and general manager 
of a corporation has authority to bind it to pay for med- 
ical services rendered an employee hurt through the 
negligence of the corporation. — Evans y. Marion Min. 
Co., Mo., 75 8. W. Rep. 178. 


54. CORPORATIONS — Receivers. — The fact that the 
board of directors of a corporation attempted to make 
a lease of its property in excess of its power does not 
warrant the appointment of a receiver, where no other 
violation of duty or mismanagement of the property is 
shown.—New Albany Waterworks v. Louisville Banking 
Co., U. 8. C. C. of App., 122 Fed. Rep. 776. 


55. CORPORATIONS—Right of President to Acquire Title 
—President of a corporation cannot acquire title to prop- 
erty at a trustee’s sale made merely to clear the title of 
the corporation to that property. — Scott v. Farmers’ & 
Merchants’ Nat. Bank, Tex., 75S. W. Rep. 7. 

56. CRIMINAL TRIAL — Conduct of Jury. — Misconduct 
of jurors in drinking whisky after a case had been sub- 
mitted to them held not ground for a new trial.—Brown 
v. State, Tex., 75S. W. Rep. 33. 

57. CRIMINAL TRIAL — Evidence.—In a prosecution for 
homicide, an instruction that certain evidence “tended 
to show” that a witness had made contradictory state- 
ments held erroneous as a charge on the weight of the 
evidence.—Cavaness v. State, Tex., 74S. W. Rep. 908. 

58. CRIMINAL TRIAL — Limiting Time for Arguments.— 
In a prosecution for homicide, it was proper fur the 
court to limit counsel jn their arguments to the jury to 
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two hours ona side; that being sufficient to accord a 
full and fair discussion of the law and the facts.—Harris 
v. Commonwealth, Ky., 748. W. Rep. 1044. 

59. CRIMINAL TRIAL — Self-Defense. — J. deceased, in 
ejecting accused from his house, used unnecessary force 
endangering the life of accused, the latter had a right to 
defend himself. — Thomas v. Commonwealth, Ky., 74 8. 
W. Rep. 1062. 

60. CusTOMS DUTIES — Classification. — Where the 
classification of an import is open to a construction 
which would as well place it on the free list, the course 
most favorable to the importer must be adopted. — O. H. 
Hempstead & Son v. Thomas, U. 8. C.C. of App., E. D. 
Pa.,122 Fed Rep. 538. 

61. DAMAGES — Evidence.—Where plaintiff is not suing 
for damages to cattle sold at W, evidence of price paid 
for cattle there is inadmissible.—Houston Cotton Oil Co. 
v. Trammell, Tex., 74 8. W. Rep. 899. 

62. DAMAGES—Measure, How Determined.—Measure of 
damages in an action for breach of a contract, whereby 
plaintiff purchased an interest in the business of con- 
ducting an opera house, determined. — Markowitz v. 
Greenwall Theatrical Circuit Co., Tex., 758. W. Rep. 74. 

63. DAMAGES—Proper Elements.—Permanent injury to 
the uterus, and likelihood of a recurrence of retrover- 
sion, are proper to be considered in estimating damages 
from a personal injury. — Brake v. Kansas City, Mo., 75 
S. W. Rep. 101. 

64. DEATH—Mortuary Tables. — Introduction of mort- 
uary tables to show expectancy of life is not necessary 
to show proper damages from death. — Haines v. Pear- 
son, Mo., 75 8. W. Rep. 194. 

65. DEATH—Prima Facie Evidence. — Letters of admin- 
istration are in themselves prima facie evidence of the 
death of the person on whose estate they are granted.— 
Ruoff v. Greenpoint Sav. Bank, 82 N. Y. Supp. 881. 

66. DEEDS — Acceptance. — The acceptance of a con- 
veyance which is for the benefit of the grantees will be 
presumed. — Whitaker v. Whitaker, Mo., 74S. W. Rep. 
1029. 

67. EJECTMENT — Covenant of Warranty. — Defendant 
in ejectment may not maintain an action against his 
grantor on acovenant of warranty while remaining in 
possession pending assessment of the value of improve- 
ments.—Lundgren v. Kerkow, Neb., 95 N. W. Rep. 501. 


68. EJECTMENT — Liability for Mense Profits.—Defend- 
ants in an action of ejectment cannot be held liable for 
damages for withholding possession prior to the time 
when by the death of an ancestor they first obtained 
title, or a claim of title, to the property. — Fitzpatrick v. 
Graham, U. 8S. C. C. of App., Second Circuit, 122 Fed. Rep. 
401. 

69. EMBEZZLEMENT—Bailment.—Uontract of bailment, 
void because attempted to be made on Sunday, held 
nevertheless a bailment, sufficient to render the bailee 
liable for embezzlement.—State v. Sienkiewiez, Dela., 55 
Atl. Rep. 346. 

70. ESTOPPEL — Consideration. — Where directors of a 
bank execute a note to make good an impairment of 
assets, they cannot, on appointment of a receiver, assert 
asa defense that there was no consideration for the 
note.—Skordal v. Stanton, Minn., 95 N. W. Rep. 449. 

71. ESTOPPEL—Larceny.—The creditors of one obtain- 
ing money under circumstances constituting larceny, 
which is loaned to a firm, held not estopped under the 
facts from claiming their share of the firm assets.—Lord 
v. Seymour, 83 N. Y. Supp. 88. 

72. EVIDENCE — Day of Month and Week. — The court 
will take judicial notice that October 27, 1901, fell on 
Sunday.—Ryer v. Prudential Ins. Co , 82 N. Y. Supp. 971. 

73. EVIDENCE — Gaming. — A game of cards, played 
about 10 feet from a residence, held a game “at a resi- 
dence,” ete., within Acts 1901, p. 26, arts. 379, 381. — Hipp 
v. State, Tex., 75S. W. Rep. 28. 

#374. EVIDENCE — Insolvency. —It is error to admit gen- 
eral conclusions as to what is shown, as to insolvency of 








an estate, by the probate records, and to refuse the ad- 
mission of the record itself. — Quinby v. Ayres, Neb., 95 
N. W. Rep. 464. 

75. EVIDENCE—New Trial. — Grant of new trial on the 
ground of the verdict being against the weight of the 
evidence will not be disturbed on appeal. — Herndon v. 
Lewis, Mo., 748. W. Rep. 976. 

76. EVIDENCE — Speed of Car.—A person held not com- 
petent to give an opinion as to the speed ofa car, based 
on the noise heard at a distance of more than 120 feet.— 
Campbell v. 8t. Louis & Suburban Ry. Co., Mo., 75 8. W. 
Rep. 86. 


77. EXECUTION — Administrator Pendente.—Pending 
the determination of an appeal from a decree removing 
an executor, the prerogative court may appoint an ad- 
ministrator pendente lite.—In re Marsh’s Estate, N. J., 
55 Atl. Rep. 299. ° 

78. EXECUTION—Jurisdiction of Court.—A county court 
of one county has not jurisdiction of a suit to enjoin 
execution of a judgment of a county court of another 
county.—Aultman, Miller & Co. v. Higbee, Tex., 748. W. 
Rep. 955. : 

79. EXECUTORS AND ADMINISTRATORS—Claim Against 
Estate.—In a suit to establish a rejected claim against a 
decedent’s estate, and to determine the validity of a trust 
deed given to secure it, the trustee is not a necessary 
party.—Ryon v. George, Tex., 75 8. W. Rep. 48. 

80. EXECUTORS AND ADMINISTRATORS—Order of Court. 
—An administrator has authority to pay dues on building 
and loan stock belonging to the estate and pledged toa 
bank as security without any order of court.—State v. 
Taylor, Mo., 748. W. Rep. 1032. 

81. EXECUTORS AND ADMINISTRATORS—Revocation of 
Contract.—Where an administratrix of the vendor of a 
contract for the sale of land elects to declare the contract 
forfeited, and the vendee acquiesces in her election, a 
subsequent administrator cannot revoke it, except for 
fraud.—Oakes Vv. Gillilan, Neb., 95 N. W. Rep. 511. 

82. FALSE PRETENSES—Purchases by Infant. — Where 
an infant procured a buggy and harness by false pre- 
tenses, it was immaterial, in a prosecution against him 
for swindling, that such articles were not necessaries.— 
Lively v. State, Tex., 74S. W. Rep. 821. : 

83. FORCIBLE ENTRY AND DETAINER—Defenses.—That 
premises were leased for an illegal purpose constitutes 
no defense to an action of forcible detainer.—King v. 
Wilson, Neb., 95 N. W. Rep. 494. 

84. FRAUD—Pleading.—An allegation, in an action for 
deceit, that plaintiff entered into a transaction “relying 
upon the representations of defendant,” sufficiently 
shows belief in the representations.—Quinby v. Ayres, 
Neb., 95-N. W. Rep. 464. 


85. FRAUDS, STATUTE OF-—Demurrer to Evidence.— 

Where acontract within the statute of frauds is estab- 
lished by parol evidence without objection, the statute 
cannot be urged by a demurrer to the evidence.—Young 
v. Ledford, Mo., 74 8. W. Rep. 443. 
» 86. GAMING—Indictment. - An indictment charging de- 
fendant with permitting gaming on his premises by 
means of a nickel-in-the-slot-machine held bad.—Com- 
monwealth v. McCarty, Ky., 74.8. W. Rep. 1046. 

87. GUARDIAN AND WARD—Education.—When the in- 
come for the period covered by the guardian’s claim for 
expenditure for education and support has been applied 
thereon, he may not be allowed the balance of the claim. 
—De Cordova v. Rogers, Tex., 75 8. W. Rep. 16. 

88. GUARDIAN AND WARD—Religious Education. — 
Where a father and mother were Catholics, their child- 
ren, when committed to the care of a guardian, must be 
brought up as Catholics.—Jn re Jacquet, 82 N. Y. Supp. 
986. 

89. HOMEST EAD—Forfeiture.—Abandonment of a hus- 
band {by the wife does not forfeit her right in his home- 
stead.—Lyons v. Lyons, Mo., 74 S. W. Rep. 467. 

90. HUSBAND AND WIFE—Liability of Wife.—Where a 
marriedfwoman resides with her husband in their ho me 
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she does not thereby render herself liable for the rent of 
the house or the value of its use and occupation. - 
Grandy v. Hadcock, 83 N. Y. Supp. 90. 

91. HUSBAND AND WIFE—Mortgage.—It isno defense 
to foreclosure of a mortgage that it was executed bya 
married woman upon her separate property to secure 
the debt of her husband.—Wilson v. Neu, Neb., 95 N. W. 
Rep. 502. 

92. INDICTMENT AND INFORMATION — Intoxicating 
Liquors.—It is unnecessary, in a complaint for violating 
a city ordinance by selling liquor without a license, to 
conclude, “contrary to the statute.’’—State v. Gill, Minn., 
95 N. W. Rep. 449. 


93. INFANTS—Sale of Land.—Parchaser of land from an 
infant, who has paid therefor with other land, which the 
infant has also sold, cannot demand of such infant a dis- 
affirmance of the latter sale as a condition of dis- 
affirming the sale to him —Ison v. Cornett, Ky., 758. 
W. Rep. 204. 


94. INTOXICATING LIQUORS—Evidence.—Where a wit- 
ness testified that the liquor sold by defendant affected 
him as an a coholic stimulant, and made the purchaser 
drunk, these facts, if trne, proved the sale of intoxicat- 
ing liquor,and evidence of extraneous sales was inad- 
missible.—Parker vy. State, Tex., 75 8. W. Rep. 30. 

95. INTOXICATING Liquors—Pleading.—It was not 
necessary to allege, in a complaint for selling malt 
liquor without a license, that the malt liquor was intoxi- 
cating, or plead the violated ordinance.—State v. Gill, 
Minn., 95 N. W. Rep, 449. 

96. JUDGMENT—Res Judicata.—A judgment of the 
probate court ordering the sale of land to pay the debts 
of decedent is not binding on one owning the equitable 
title thereto.—Stacy v. Henke & Pillot, Tex., 74 S. W. 
Rep. 925. 

97. JuRY—Special.—A special jury is not ajury drawn 
by chance, but one selected by the proper officer in the 
exercise of discretion.—State v. Faulkner, Mo ,75 8 W. 
Rep. 116. 

98. LANDLORD AND TENANT—Denial of Landlord’s 
Title-—A notice to quit does not terminate the relation of 
landlord and tenant, although, it may change the char- 
acter of the tenancy, and so long as the tenant continues 
to occupy the premises his possession is that of the land- 
lord, and he cannot set up title by adverse possession.— 
Sittel v. Wright, U. S.C. C. of App., Eighth Circuit, 122 
Fed. Rep. 484. 

99. LANDLORD AND TENANT—Destruction of Grass.—A 
tenant at will may recover for wrongful destruction of 
standing grass.—St. Louis, I. M. & S. Ry. Co. v. Hall, 
Ark., 74.8. W. Rep. 293. 

100. LANDLORD AND TENANT—Implied Covenants.—In 
a contract for rent, where the landlord is to receive part 
of the crop, there is an implied covenant that ordinary 
care should be exercised by the tenant to cultivate the 
premises ina farmerlike manner.—Cammack Vv. Rogers, 
Tex., 748. W. Rep. 945. 

101. LANDLORD AND TENANT—Lease.—A tenant held 
estopped from questioning the validity of an agreement 
signed by him and treated by the landlord as a lease.— 
Equitable Life Assur. Soc. of U. 8 v. Schum, 83 N. ¥. 
Supp. 161. 

102. LANDLORD AND TENANT—Lease With Option.—An 
option to purchase land contained in a lease, but reciting 
a consideration paid, held to be a separate and inde- 
pendent contract, the right to enforce which was not de- 
pendent on performance by the lessee of the conditions 
of the lease.—Mathews Slate Co. v. New Empire Slate Co., 
U.S. 0.C.,N. D.N. Y., 122 Fed. Rep. 972. 

103. LANDLORD AND TENANT—Liability of Assignee. — 
Where a lessee assigns his whole estate in the leased 
premises, without providing for any reversion to him- 
self, the assignee is liable for the rent. —Mead v. Madden, 
82 N. Y. Supp. 900. 

104. LANDLORD AND TENANT—Notice to Quit.—A tenant 
for a definite term is not entitled to a notice to quit, un- 





less he holds over by consent of the landlord.—Mastin v 
Metzinger, Mo., 74S. W. Rep. 431. 

105. LARCENY — Possession of Property.— That de- 
fendant was notin possession of stolen cattle at the time 
he explained his possession did not render a charge on 
recent possession of stolen preperty inapplicable.— 
Taylor vy. State, Tex., 75S. W. Rep. #5. 

106. LIFE INSURANCE—False Representations — Where 
representations in an application for employee’s fidelity 
bond were material and false, the bond was invalid, and 
whether they were fraudulent or not was immaterial.— 
Warren Deposit Bank v. Fidelity & Deposit Co., Ky., 74 
8S. W. Rep. 1111. 

107 LIMITATIONS—Life Policy.—Where the last day of 
the period of limitations prescribed by a life insurance 
policy fallson Sunday, suit may be begun any time the 
next day.—Ryer v. Prudential Ins. Co., 82 N. Y. Supp. 

71. 

108. MANDAMUS—Articles of Association.—Mandamus 
held not to lie to compel secretary of state to file relator’s 
articles of incorporation.—Preferred Tontine Mercantile 
Co. v. Secretary of State, Mich., 95 N. W. Rep. 417. 

109. MANDAMUS — Closing Windows in Party Wall.— 
Mandamus will not lie against the commissioner of 
buildings to compel him to permit the closing of win- 
dows in a party wall, where the resulting structure 
would be in violation of the building code of the city of 
New York.—People v. Calder, 82 N. Y. Supp. 822. 

110. MANDAMUS—Ministerial Duties.—Mandamus held 
maintainable against the governor to compel issuance of 
a commission to a police judge legally appointed by a 
city council to fill a vacancy in such oftice.—Traynor v. 
Beckham, Ky., 748. W. Rep. 1105. 


111. MASTER AND SERVANT—Assumed Risk.—It will not 
be presumed that the co-servant of one injured would 
have selected an obviously imperfect tool when he 
might have chosen a good one.—Campbell v. T. A. 
Gillespie Co., N. J., 55 Atl. Kep. 276. 


112, MASTER AND SERVANT—Assumed Risk.—An adult 
workman of ordinary intelligence, engaged for four or 
tive weeks in cutting the heads from the rivets of an old 
tank, assumed the obvious risk of an injury from the 
flying of the metallic chips.—McDonald v. Standard Oil 
Co., N. J., 55 Atl. Rep. 289. 

113. MASTER AND SERVANT—Assumed Risk.—Where a 
freight brakeman knew that the engine operating the 
train en which he worked was not supplied with air 
brakes, he assumed the risk of any injury caused by the 
absence of such brakes.—Texas, S. V. & N. W. Ry. Co. v. 
Peden, Tex., 748. W. Rep. 932. 

114. MASTER AND SERVANT—Coupling Cars.—A brake- 
man held not guilty of contributory negligence in mak- 
ing a coupling with his hands, in violation of a rule 
uniformly disregarded.—Texas Cent. Ry Co. y. Yarbro, 
Tex., 74S. W. Rep. 357. 

115. MASTER AND SERVANT— Defective Construction 
of Bridge.—A general contractor held not liable 
for the alleged negligence of a subcontractor in so 
constructing the abutments toa bridge and removing 
earth from the banks of a stream as to result in injury 
to the lands of a riparian owner.—Salliotte v. King 
Bridge Co., U. 8.C.C. of App., Sixth Circuit, 122 Fed. 
Rep. 378. 

116. MASTER AND SERVANT — Mechanics’ Lien.—There 
is nothing in the statute on mechanics’ liens to warrant 
the construction that a lien of any kind does not attach 
until the notice of the commencement of proceedings.— 
Hawkins v. Boyden, R. 1.,55 Atl. Rep. 324. 

117. MASTER AND SERVANT — Negligence.—Violation of 
rules of an employer by an employee is not negligence 
per se.—Missouri, K. & T. Ry. Co. of Texas v. Jones, Tex., 
75 S. W. Rep. 53. 

118. MASTER AND SERVANT — Trespasser. — Those in 
charge of atrain held not guilty of wanton negligence, 
causing the death of a trespasser, even though they 
knew he was on the right of way. — Carrier v. Missouri 
Pac. Ry. Co., Mo., 74.8. W. Rep. 1002. 
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119. MASTER AND SERVANT — Wrongful Death.—A stat- 
utory action for wrongful death, based on the alleged 
violation of a statute regulating mining, being in dero- 
gation of the common law, the petition must allege 
every fact necessary to bring the case within the terms 
of the statute. — Cole v. Mayne, U. 8. C. C., E. D. Pa., 122 
Fed. Rep. 836. 

120. MECHANICS’ LIENS--Public Lands.—Where a lessee 
from the state assigns his lease, it is no bar to an appli- 
cation by the assignee, on surrendering the same, to 
purchase the lands covered thereby.— Walker v. March- 
banks, Tex., 74 S. W. Rep. 929. 

121. MINES AND MINERALS — Possessory Title. — In 
Alaska, possession of a mining claim under a valid loca- 
tion gives such title as will support an action to quiet 
title against an adverse claimant.—Fulkerson v. Chisna 
Min. & Imp. Co., U.S.C. C. of App., Ninth Circuit, 122 
Fed. Rep. 762. 

122, MONOPOLIES — Restraint of Trade.—Agreement of 
dealers in fresh meats to refrain from bidding against 
each other in the purchase of cattle is a combination in 
restraint of trade.—United States v. Swift & Co., U. 8. C. 
C.,N. D. L11., 122 Fed. Rep. 529. 

123. MORTGAGES—Deed.—A deed absolute in form will 
be treated as a mortgage when given to secure a debt.— 
Fahay v. State Bunk, Neb.,95 N. W. Rep. 505. 

124. MORTGAGES—Deficiency .—Foreclosure in another 
state under a statute prohibiting deficiency judgments 
held a bar to a subsequent action on the mortgage note. 
—Gates v. Tebbetts, Mo., 75S. W. Rep. 169. 

125. MORTGAGES — Foreclosuré. — Failure of one co- 
maker of a note secured by deed of trust on land to 
notify other co maker of sale of note and foreclosure of 
deed held no ground on which the latter could predicate 
fraud or procure setting aside of foreclosure sale. — Na- 
tions v. Pulse, Mo., 74S. W. Rep. 1012. 

126. MORTGAGES—Joint Trustees.— Where by the terms 
ofatrust deed discretionary power to foreclose under 
certain conditions is vested in two trustees, the concur- 
rence of both is requisite to the exercise of such power, 
even if not so expressed in terms. — Farmers’ Loan & 
Trust Co. v. Lake St. Klevated R. Co., U. 8. C. C. of App., 
Seventh Circuit, 122 Fed. Rep. 914. 

127. MORTGAGES—Parties Plaintiff. — That a mortgage 
does not cover all the property insured does not require 
the mortgagee, when suing on a policy insuring the par- 
ties severally, to join the mortgagor as plaintiff. — Kent 
vy. £tna Ins. Co., §2 N. Y. Supp. 817. 

128. MUNICIPAL CORPORATIONS — Authority of Legisla- 
ture. — The legislature may einpower acity council to 
pass an ordinance prohibiting the collecton of crowds 
in the streets, to the hindrance of travel. — People v. 
Pierce, 84 N. Y. Supp. 79. 

129. MUNICIPAL CORPORATIONS — Condemnation Pro- 
ceedings. — The defense that a judgment in condemna- 
tion by a city did not assess the public benefits against 
the city held not available in a proceeding to enforce 
the judgment. — City of St. Louis v. Annex Realty Co , 
Mo., 74 8. W. Rep. 961. 

120. MUNICIPAL CORPORATIONS—Defective Sidewalk.— 
A city is charged from the beginning with notice of the 
negligent construction of a sidewalk, and is under a 
continuing duty to repair it.—Brake v. Kansas City, Mo., 
75 8. W. Rep. 191. 

131. MUNICIPAL CORPORATIONS — Filling up Lots. — 
Where a nuisance is caused by the negligence of a city 
in grading its streets, and the city fills such lots to abate 
it, the expense of so filling cannot be assessed against 
the lots. — Patrick v. City of Omaha, Neb., 95 N. W. Rep. 
477. 

132, MUNICIPAL CORPORATIONS—Salary During Illness. 
—The constable of acity is entitled to salary while ill 
and unable to perform the duties of his oftice.—Cavanee 
v. City of Milan, Mo., 74 8. W. Rep. 408. 

138, MUNICIPAL CORPORATIONS — Telephone Com- 
panies. — The prior lawful occupancy of a city street by 
atelephone company may give such occupant such sub- 





stantial rights as may be required in the growth of its 
business to meet the immediate demands of the public 
service. — Northwestern Telephone Exch. Co. v. Twin 
City Telephone Co., Minn., 95 N. W. Rep. 460. 


134. MUNICIPAL CORPORATIONS—Vailidity of Indebtea- 
ness. — It is not necessary to the validity of notes given 
by acity to evidence existing indebtedness that they 
should have been authorized by ordinance, as order or 
resolution of the city council would be sufficient. — City 
of Tyler v. L. L. Jester & Co., Tex., 74 8. W. Rep. 359. 


135. NAVIGABLE WATERS — Tax Sale. — Accretion to 
land passes to a tax purchaser, though not described.— 
Crill v. Hudson, Ark., 74S. W. Rep 299. 

136. NEW TRIAL—Appeal. — Where plaintiff’s attorney 
went to trial without objection in the absence of plaint- 
iff, the latter cannot, as a matter of right, claim a new 
trial because of his absence.—Newtson v. Walker, Neb., 
95 N. W. Rep. 470. 


137, OFFICERS—Salary During Suspension. —An officer 
who is lawfully suspended cannot recover his salary for 
that period.—Blackwell v. City of Thayer, Mo., 748. W. 
Rep. 375. 

138. PERJURY—Testimony.—Perjury may be predicated 
on testimony which, if true, would have been self-crim- 
inating.—State v. Faulkner, Mo., 75S. W. Rep. 116. 


139. Post OFFICE—Liability for Theft of Burglars.— 
A postmaster is not relieved from liability on his bond 
for stamps and money order funds stolen by burglars by 
the fact that the building and safe from which they were 
taken were both furnis..ed by the United States, and he 
was required to use the same.—United States v. Fordyce 
U. 8. D. C., W. D. Ky., 122 Fed. Rep. 962. 


140. PRINCIPAL AND AGENT—Presumptive Authority.— 
One in churge of goods for the purpose of tendering 
them to the buyer for inspection, who declined to do so, 
presumptively had authority to bind the seller, until the 
contrary was shown.—Pittsburg Plate Glass Co. v. Ker- 
lin Bros. Co., U. 8. C. C. of App., Sixth Circuit, 122 Fed. 
Rep. 414. 

141. PUBLIC LANDS— Timber on Homestead. — The 
United States cannot recover the value of timber cut 
from public land by a homestead settler thereon who 
subsequently completes his residence and proves up, or 
who obtains title in another manner, relinquishing his 
homestead entry for the purpose. — United States v. 
Ellis, U. 8. C. C., D. Oreg., 122 Fed. Rep. 1016. 


142. RECEIVER—Insolvency. —In an application fora 
receiver pending an appeal in foreclosure, proof of the 
insolvency of the mortgagor is not absolutely required. 
—Johnson vy. Young. Neb., 95 N. W. Rep. 497. 


143. RECEIVERS — Sale by Decree of Court. — A sale by 
decree of court of property of a corporation in the 
hands of a receiver passes the title free of the claims of 
all parties to the proceeding, except the particular 
claims declared in the decree not to be prejudiced. — 
Scott v. Farmers’ & Merchants’ Nat. Bank, Tex., 758. W. 
Rep. 7. 

144. RELEASE—Conversion. —In an action to cancel 
certain receipts fraudulently obtained, an offer to re- 
turn the amount received by plaintiff on the accounting 
held not necessary to the statement of the cause of 
action.—Price v. Stout, 82 N. Y. Supp. 925. 


145. RELEASE—Joint Debtors. —Compromise with one 
of two joint debtors held not to release the other joint 
debtor from the residue of the demand.—Siefke v. Mitf- 
den, 83 N. Y. Supp. 71. 

146. RELIGIOUS SOCIETIES—Pastor's Suit for Salary.— 
Doctrine that the members of a voluntary association, 
contracting in its behalf, become jointly liable, held not 
to apply to contract of unincorporated religious society 
with its pastor, who knew that preachers’ salaries were 
raised by voluntary contribution.— Riffe v. Proctor, Mo., 
748. W. Rep. 409. 

147. REMOVAL OF CAUSES—Joint Defendants. - Where 
a resident and a non-resident corporation are joined as 
defendants, but no cause of action is stated against the 
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resident, the cause is removable. — Cincinnati, N. O. & 
T. P. Ry. Co. v. Robertson, Ky., 74.8. W. Rep. 1061. 

148. SALES—Res Gestw.—The statements made by one 
in charge of goods for the purpose of tendering them to 
the buyer for inspection at the time he prevents an in- 
spection are admissible as a part of the res geste. — Pitts- 
burg Plate Glass Co. v. Kerlin Bros. Co., U.S.C. C. of 
App., Sixth Circuit, 122 Fed. Rep. 414. 

149. SEDUCTION—Presumptions.—While, on a prosecu- 
tion for seduction, the previous chaste character of the 
female is presumed, such presumption is overcome by 
the presumption of defendant’s innocence. — Walton v. 
State, Ark., 75S W. Rep. 1. 

150. SHIPPING—Damage to Cargo.—A shipowner is not 
exempted by the Harter act from liability for damages 
to cargo resulting from her unseaworthy condition at 
the commencement of the voyage, although it is shown 
that he exercised due diligence to make her in all re- 
spects seaworthy. — The C. W. Elphicke, U. 8. C.C. of 
App., Second Circuit, 122 Fed. Rep. 439. 

151. SHIPPING—Degree of Care.—The highest dergee of 
care for the safety of a passenger is required of a ship, 
and where injury is sustained by the passenger the pre- 
sumption of negligence is against the carrier. — Poup- 
pirt v. Elder Dempster Shipping, U. 8. D.C., E. D. Va., 
122 Fed. Rep. 983. 


152. SLAv ES—Common-Law Marriage.—A common-law 
marriage held to legitimatize the issue of a prior slave 
marriage of the parties. — Gilbert v. Edwards, Tex., 74 
S. W. Rep. 959. 

153, SPECIFIC PERFORMANCE — Enforcement Against 
Grantee.—Specific performance of a contract to lease 
property made by a father, who conveyed the property 
to his daughters, held enforceable against the daugh- 
ters, who had knowledge of the lease.—Veeder y. Horst- 
mann, 83 N. Y. Supp. 90. 

154. SPECIFIC PERFORMANCE—Forfeiture of Bond.—In 
suit for specific performance of a contract for sale of 
land, defendant, under general denial and without 
notice, was entitled to introduce a bond for title and 
unpaid notes showing forfeiture of bond. — Bond v. 
Bond, Mo., 74S. W. Rep. 975. 

155. STREET RAILROADS— Deaf Mute.—A deaf person is 
guilty of contributory negligence in walking along a 
street car track without looking back frequently.— 
Shanks v. Springfield Traction Co., Mo., 74 8. W. Kep. 
386. 

156. TAXATION—Illegal Tax. — A deposit in a bank to 
the credit of the depositor and subject to his check isa 
debt, and not property, and its situs for the purpose of 
taxation is in the state of the depositor’s domicile.— 
Pyle v. Brenneman, U. 8. C. C. of App., Fourth Circuit, 
122 Fed. Rep. 787. 

157. TAXATION—Railroads. — A stock of groceries kept 
by a railroad company held within Comp. Laws 1897, 
§ 6277, providing a gross earnings tax for railroadsin 
lieu of all other taxes.—Pere Marquette R. Co. v. City of 
Ludington, Mich., 95 N. W. Rep. 417. 

158. TELEGRAPHS AND TELEPHONES — Servants or 
Agents.—Telegraph operator held to be servant of com- 
pany, not agent, and rule as to when principal is charged 
with knowledge of agent was not applicable —Western 
Union Tel. Co. vy. Worford, Tex., 74 8. W. Rep. 948. 

159. TENANCY IN COMMON—Lien.— Tenants in common 
held entitled to a lien on the share of their co-tenants 
fgr an excess of the purchase price furnished by the 
tenants claiming the lien.—Funk v. Seehorn, Mo., 74 8. 
W. Rep. 445. 

160. TOWAGE—Liability of Tug.—The court of admir- 
alty cannot exonerate a tug from liability for the failure 
to go to the rescue of a tow, which had gone adrift in a 
storm, upon a ground of defense which is purely specu- 
lative and theoretical.—The Carbonero, U. 8. C. C. of 
App., First Circuit, 122 Fed. Rep. 753. 

161. TRADE MARKS AND TRADE NAMES— Geograph- 
ical Term.—W here plaintiff had estabiished a large trade 
in soap marked “Old Country Soap,” and defendant 








made and sold a soap which he branded “Our Country 
Soap,” and held, that the use of the term “Our Country’ 
did not constitute unfair competition.—Allen B. Wrisley 
Co v. Iowa Soap Co , U.S.C. UC. of App., Eighth Circuit, 
122 Fed. Rep. 796. 

162. TRESPASS—Assault.—Where plaintiff was playing 
in one of defendant’s cars, defendant’s acts in frighten- 
ing him by threats and attempting to imprison him in 
the car held to have constituted an unlawful assault, for 
which defendant wis liable.—Emmons v. Quade, Mo., 75 
S. W. Rep. 193. 

163. TRUSTS—Active.—Where title to property is con- 
veyed to one for the benefit of another with active duties 
held an active trust.—Holmes v. Walcer, Wis.,95 N. W. 
Rep. 280. 

164. TRUSTS—Money Had and Received.—An action at 
law for money had and received will not lie against a 
trustee while the trust is still open; but if a final account 
is settled, and a balance struck, an action may be main- 
tained.—Spencer v. Clarke, R. I1., 55 Atl. Rep. 329. 

165. USURY—Loan on Policy.—Where the cash surren- 
der value of a life insurance policy is not diminished be- 
cause of a loan made by the company thereon, the loan 
cannot be usurious.—Mutual Ben, Life Ins. Co. v. First 
Nat. Bank, Ky., 748. W. Rep. 1066. 

166. VENDOR AND PURCHASER — Parol Contract. —A 
vendee under parol contract for the purchase of land 
held not entitled to recover earnest money, in the ab- 
sence of proof that the vendor could not or would not 
comply with the contract.—Cammack vy. Prather, Tex., 
74.8. W. Rep. 354. 

167. WILLS—Attestation.—That testatrix refused totell 
attesting witnesses what the instrument they were sign- 
ing was, or permit them to read it, was immaterial, 
where they knew that the instrument was her will.— 
Ortt v. Leonhardt, Mo., 74S. W. Rep. 423. 

168. WILLS—Construction.—A will giving to a father 
the income of certain property until his son is 21 years 
of age, then the property to the son, held to give an in- 
terest in the income, which passed to a legatee under 
the father’s will.—Frazer v. Frazer, Ky., 74S. W. Rep. 259. 

169. WILLS—Contest.—It is not necessary, in a will 
contest case, that the will should be proved by the testi- 
mony of all of the subscribing witnesses.—Lorts v. Wash, 
Mo., 75S. W. Rep. 95 

170. WITNESSES—Cross-Examination.—It is the gen- 
eral rule in the federal courts that a party has no right 
to cross-examine a witness, without leave of court, as to 
any facts or circumstances not connected with matters 
stated in his direct-examination.—McKnight v. United, 
States, U. 8. C. C. of App., Sixth Circuit, 122 Fed. Rep. 926, 

171. WITNESSES—Evidence.—Where, in a prosecutiou 
for homicide, decedent’s sister becomes u witness for 
accused, evidence of improper relations between them 
is admissible.—Morrison vy. Commonwealth, Ky., 74 8. W. 
Rep. 277. 

172. WITNESSES—Impeachment.—To impeach a wit- 
ness, evidence of his general reputation for chastity and 
morality, as well as for truth and veracity, is admissible. 
—State v. Pollard, Mo., 74S. W. Rep. 969. 

173. WITNESSES—Personal Privilege.—The right of a 
witness to refuse to give self-criminating evidence is a 
personal privilege, which he may waive; and it will be 
held waived if he voluntarily answers.—State v. Faulk- 
ner, Mo., 75 S. W. Rep. 116. 

174. WITNESSES—Privileged Communication.—Knowl- 
edze as to disposition made of money borrowed by wife 
and paid over to her attorney held not privileged, so as 


‘ to excuse attorney from disclosing the same in supple- 


mentary proceedings.—Phebus v. Webster, 82 N. Y. 
Supp. 868. 

175. WORK AND LABOR—Building School House.—lf a 
contractor furnish material or labor under a contract to 
erect a building on the lands of another, which is used 
by the property owner, the owner must pay thé reason- 
able value thereof.—Decker vy. School Dist. No. 2, Mo., 
74.8. W. Rep. 390. 





